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STATEMENT .F QUESTICNS PRESENTED 


The following questions are presented to the Court for decision: 

In a criminal prosecution for ape, <obbery, and unauthorized 
use of a motor vehicle: 

1. Whether the judgment must be reversed because of significant 
and zepeated references in prosecution's closing argument to matters not 
of record? 


2. Whether a search warrant specifying ‘clothing spattered with 


blood which are the instrumentalities which affected [ sic] the perpetrators 


escape . . . ‘' could legally issue under Rule 41(b) of the Federal Rules 
of Criminal Procedure, znd whether the seizure thereunder of gloves and 
shoes bearing no trace of blood was an improper seizure of mere evidence 
so that admission thereof at trial over defense objection was reversible 
error? 

3. Whether the trial court erred, under the circumstances of 
this case, in ordering that the ten to thirty year sentence for rape and the 
five to fifteen year sentence for robbery run consecutively rather than 


concurrently? 
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IN THE 
UNITED STATES CURT CF APPEALS 
FOR THE DISTRICT © F COLUMBIA CIRCUIT 


No. 21, 142 


DAVID W. GARRIS 
Appellant 
Vv. 
UNITED STATIS °F AMERICA, 


Appeliee 
BRIEF FCR APPELLANT 
JURISDICTIONAL STATEMENT 
On August 29, 1966, an indictment was entered charging 


Appellant with rape (D.C. Code tit. 22, §2801), robbery (D. 5, Code tit. 


| 
22, §Z2901), and unauthorized use of a vehicle (D. ©. Code tit. 22, §2204). 


on his plea of not guilty, he was tried by a jury in the United States 
| 
District Court for the District of Columbia. Appellant was found guilty 


on April 26, 1967; judgment and sentence were entered on June i6, 1967. 
| 


| 
Cn the same day, having obtained leave to proceed in forma pauperis from 
| 
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the District Court, Appellant filed his notice of appeal in this court, 
Then, Appellant filed, pro se, a motion for reduction of sentence which 
was denied June 27,'1957. The jurisdiction of this Court to entertain this 
appeal rests on 28 U.S.C. §1291. 
CTATEMENT JF CASE 

<n Saturday evening July 30, 1966, nineteen-year-old David L 
Garris, the Appellant herein, was arrested by Detective William tlolden 
for the rape, robbery, and unauthorized use of the vehicle of I/iss 
Elizabeth Friel Stokes occurring the previous Thursday afternoon. 
Appellant was taken to the police station where some time later that 
evening he was identified in a line-up by the complaining witness' seventy- 
one-year-old sister, Miss Catherine Ceieste Stokes as 2 man she had 
seen in the hallway to her apartinent at the approximate time the com- 
plaining witness was being attacked in the garage seven floors below. 
Tr. 132. Appellant was then incarcerated for the night. 

Next morning, Sunday, July 31, Appellant was served in jail with 
a search warrant specifically authorizing the search for and seizure of 


“clothing spattered with blood which are the instrumentalities which 


affected _sic] the perpetrators escape . . . ' Apparently, some time 


prior ito his arrest on Saturday, July 30, Detective Holden and other 
officers had, pursuant to this warrant, searched the apartment of 
Appellant and seized a number of articles--none of which had any trace of 


blood (Tr. 237-38)--including Appellant's clothing, television set, radios, 


Bulova watch, electric razor, coins, and keys. Tr. 67-68 


The Complaint shows that Appellant was taken before Judge 
Scalley of the Court of General Sessions the following Monday} August l, 
1966, and informed of his right to counsel and his right to remain silent. 
This was over thirty hours after the arrest, and there is no indication 
that counsel was provided at the time of first confrontation with the 
government's key witness -- the line-up. af | 

.n Sugust 29, 1966, Appellant was indicted by the Grand Jury 
for the alleged rape of Klizabeth F. Stokes on July 28, 1966, the alleged 
concurrent robbery of $6.90 in cash and miscellaneous personalty valued 
at $4.50, and the alleged unauthorized use of the motor vehicle of the 
complaining witness. Un September 9, 1966, Appellant pleaded not guilty 
to all charges in the indictment. 
Pre-Trial Motions 

Still incarcerated, on .ctober 10, 1966, Appellant moved the 
District Court to suppress all the items listed as seized in the return on 
the July 39, 1966 search warrant. After argument, Judge Gdsch on 


November 2, 1966 denied the motion insofar as it related to the television 
| 


set, a shirt, two pair of pants, a pair of gloves, and assorted keys. 


1/ This omission is recognized today as having "grave potential for 
prejudice, '' and the right to counsel now includes the presence of counsel 
at the line-up. United States v. Wade, —ssU.S. ee, -:18 = . Ed. 2d 1149 
(1967). However, this requirement is prospective only. Stowall v. Denno, 
U.S. , 18°. Ed. 2d 1199 (1967). 


The Judge ruled that the television set was properly seized as the fruit of 
a separately alleged crime and that the other items were properly seized 
as instrumentalities of the alleged crime of rape. 

<n November 21, 1966, the United States Attorney moved for 
reconsideration of the order insofar as it suppressed a pair of tennis 
shoes and an attache case. This motion was granted December 27, 1966. 
Subsequently, Appellant filed a Motion for Release on Personal Bond, by 
his attorney, December 21, 1966, a Motion to Dismiss the Indictment, 
pro se, January 5, 1967, a Motion for a Directed Acquittal, pro se, 
January 30, 1967, all of which were denied. 
The Trial 

At the trial starting April 18, 1967, the complaining witness, 
Elizabeth Stokes, testified that about 4:00 p.m. on the afternoon of 
Thursday, July 28, 1966, she had parked her car in the garage beneath 
her apartment and started for the elevator when she was struck and 
seized from behind by two assailants. Tr. 23-26. 4 gloved hand 


covered her eyes while she was dragged into the incinerator room. 


Tr. 46. ter skirt was pulled over her head and she was sexually 


assaulted. Tr. 48. She never saw her assailants; she could only say 
that her assailants were Negro, that one was broad-shouldered, and that 
one was lighter than the other. Tr. 49. 

She testified that one assailant rifled her purse, and then left 


with keys which she deliberately misinformed him were to her apartment. 


SBs 


In the meantime, she was being assaulted by the other. Tr. 26-28. 


| 
When her first assailant returned to the incinerator room, she testified 


that they both left. Tr. 28, The complaining witness then hurriedly 
| 


threw on her skirt and blouse in time to see two young men driving off in 
her 1964 white Pontiac. Tr. 29-30. She then took the elevator up to her 
seventh floor apartment. Tr. 70-71. Cn the seventh floor she met her 


elderly sister Catherine Celeste Stokes in the corridor. Tr. /71. After 
the police arrived the complaining witness was taken to the hospital. Tr. 72, 
The complaining witness identified as her own a set of keys 
(government exhibit 4) (Tr. 69-79) which Detective Folden ice testified 
had been seized from Appellant's apartment. Tr. 176. However, she did 
not recognize a pair of fur-lined gloves (government exhibit 8) (Tr. 77) 
also seized from Appellant's apartment according to the testimony of 
Detective Holden. Tr. 177. 
The complaining witness could not identify in court either 


Jerome Martin or Stanley Jackson, the two young men arrested in her 


car the day of the attack. Tr. 87, 88, 175-72. Neither could she identify 


Appellant as one of her assailants. Tr. 79. 
The complaining witness' seventy-one-year-old sister, Catherine 

Celeste Stokes, (Tr. 127) testified that shortly after 4:00 p.m, on 

July 28, 1966, while waiting for her sister to return from work, she 

heard someone at the door. She opened the door and saw a young Negro 


male walking away from the door twenty feet down the hall, After a brief 
| 
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conversation, he handed her a set of keys and left. She later identified 
the Appellant in 2 line-up on the Saturday following the alleged attack and 
again in court as the man she had seen in the hall on July 28, 1966. 

Tr. 130-33. 

The prosecution also cdduced circumstantial evidence on the 
question of identity. | Agent Paul Stombaugh testified that rabbit hairs 
found on the complaining witness' clothing (government exhibit 7) "could 
have come" from the gloves (government exhibit 8), Tr. 107-08. Agent 
Curtis Thompson testified that a particular pair of tennis shoes 
(government exhibit 10) ''probably'' made the shoe prints found on the 
floor of the garage and contained in police photographs (government 

exhibits: 3H, 3I, 3K). Tr. 203. Detective Holden testified that the gloves 
and tennis shoes were among the items seized from the Appellant's 
apartment on Saturday, July 30, 1966. Tr. 177-78. 
“ fficer “kley Taylor testified that he had arrested both 


Stanley Jackson and Jerome Martin while driving a 1964 white Pontiac 


registered in the names of the complaining witmess and her sister. 


Tr. 170-71. However, the prosecution called only Stanley Jackson as a 

witness who testified that he had thought the car belonged to Jerome Martin 

and that Appellant was not in the car when he joined Jerome Martin, 

Tr. 174 Jerome Martin was not called as a witness by the prosecution. 
éppellant introduced the testimony of two witnesses, that of his 


mother, Johnie Mae Garris and of Charles West to the effect that they 
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had spent the afternoon of Thursday, July 23, i966 (the day of the crime) 


| 
with Appellant at his apartment. Mrs. Garris testified that she was with 
| 


Appellant from 1:30 p.m. to 7:45 p.m. (Tr. 266), and Charles West said 
that he left Appellant's apartment at about 4:45 p.m. (Tr. 266), and 
Charles West and Mixs. Garris said that Appellant was still in his apartment 
when they each departed. Tr. 240, 266. West said that he alee Jerome 
Martin and another boy sitting in a white Pontiac several blocks away 
from Appellant's apartment shortly after 5:00 p.m. of the same day after 
he had left Appellant in his apartment. Tr. 240-41. | 
Jerome Martin was called as a witness by Appellant but he 
refused to testify on advice of counsel. Tr. 333-34. | 
Appellant took the stand in his own defense and related his 
activities from July 28, 1966, up until he was arrested on july 30, 1966. 
Se coroborated the testimony of Johnie Mae Garris and Charles West 
that he had been at home the afternoon of July 28, 1966, until everyone 
left whereupon he left about 8:00 p.m., returning at 11:90 p. m. 
Tr. 313-14, 325. Friday, he spent most of the day at a girl friend's, 
returning at about 12:30 a.m. the next morning. Tr. 326. Saturday, he 
remained home until evening, when he went to another girl friend's house 
and remained there until arrested. Tr. 327. He denied either robbing 
or raping Miss Stokes, ever having been in her car or even ever having 


been on the premises where the assault occurred. Tr. 312, '313. 


Appellant acknowledged that he owned some tennis shoes and/under 
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cross-examination admitted the tennis shoes looked like his and might 

be his. Tr. 315, 322-23. Ue denied any knowledge of the fur-lined gloves 
or of the keys. Tr. 318-22. /s to his acquaintance with Jerome Martin, 
Appellant said he had seen him on occasions but cidn't know him personally. 
He denied ever going out with Martin ''various afternoons to places." 

Tr. 316. Appellant’ acknowledged under cross-examination that Martin 
"looked broad-shouldered.'' Tr. 317. 

Following closing arguments and the instructions by the judge, 
the jury returned a verdict of guilty on the counts of rape, robbery, and 
unauthorized use of a motor vehicle. 

Post Trial Events 

on June 16, 1957, Appellant was sentenced for rape, robbery, 
and unauthorized use of a motor vehicle. He was sentenced to ten to 
thirty years for rape, to a consecutive term of five to fifteen years for 
robbery, and to a concurrent term of one to three years for unauthorized 
use of a motor vehicle. 


The same day Appellant noted his appeal by filing a Motion to 


Proceed In Forma Pauperis. 


Appellant filed pro se a Motion to Reduce Sentence but this was 
denied on June 27, 1967. 

Appellant also filed 2 Motion for Bail or Release on His 
Recognizance on July 18, 1967, but this was also denied by the District 


Court. 
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CCNSITUTI_N,, STATUTES, AND RU=.ES INVOL VED 


U.S. Constitution, Amendment IV: | 
| 
The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Cath or affirm- 
ation, and particularly describing the place to be searched, 
and the persons or things to be seized. 
| 


D.C. Code tit. 22, §2202 (Petit larceny): | 
Whoever shall feloniously take and carry away any 
property of value of less than $100, . . . shall be fined - 
not more than $200 or be imprisoned for not more than, one 
year, or both. 


D.C. Code tit. 22, §2801 (Rape): 


Whoever has carnal knowledge of a female forcibly 
and against her will . . . shall be imprisoned for not 
more than thirty years: Provided, That in any case of 
rape the jury may add to their verdict, if it be guilty, the 
words 'with the death penalty,'' in which case the punish- 
ment shall be death by electrocution. | 
| 
Code tit. 22, §2901 (Robbery): 


Whoever by force or violence, whether against 
resistance: or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person or 
immediate actual possession of another anything of | 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years. 


Federal Rules of Criminal Procedure, Rule 41(b): 


A warrant may be issued under this rule to | 
search for and seize any property | 
(1) Stolen or embezzled in violation of 
the laws of the United States; or 
(2) Designed or intended for use or which 

is or has been used as the means of committing a 
criminal offense: or 
(3) Possessed, controlled, or designed or 
intended for use or which is or has been used in 
violation of Title 18, U.S.C., §957. possession of 
property in aid of foreign government}. 


STATEMENT ©F POINTS 

1, The District Court erred in not declaring a mistrial for the 
repeated and significant references in the prosecution's closing argument 
to matters not of record. 

With respect to Point 1, Appellant desires the Court to read 

the following pages of the Reporter's transcript: 

Tr. 27-29, 29, 88, 143, 150-54, 168-71, 316-17, 358-61, 

382-83, inclusive. 

2. The District Court erred in permitting the Prosecution to 
introduce in evidence a pair of shoes and a pair of gloves, neither bearing 


blood stains, seized from Appellant's apartment during his absence under 


a search warrant describing only clothing spattered with blood which are 


the instrumentalities which affected _sic}] the perpetrator's escape . . . 


With respect to Point 2, Appellant desires the Court to read 
the following: The Search Warrant dated July 30, 1966; the 
Memorandum of Judge Gasch, dated November 2, 1966, as 

amended by the -rder dated December 29, 1966; and 

Tr. 50-68, 76-77, 230, 237-38. 


3. The District Court erred in ordering that the ten to thirty 
year sentence for rape and the five to fifteen year sentence for robbery 


were to run consecutively rather than concurrently. 


SUMMARY CF ARGUMENT 


1. The conviction must be reversed and remanded for new trial 
| 


because the prosecution in his closing argument went substantially beyond 
| 

the record, making factual statements and inferences totally unsupported 
| 


by the record. The only direct evidence placing Appellant near the scene 
| 


| 
of the crime was the testimony of the complaining witness' seventy-one-year- 


old sister. Two other witnesses placed Appellant away from the scene of 


the crime at that very time. To bolster the perception and credibility of 


this elderly woman, the prosecuting attorney stated in his closing argument 
| 


that she had refused co identify two other men when called to the police 
| 


| 
station the day following the crime. Actually, there was no such evidence 


| 
in the record; it had been expressly ruled inadmissible, and would have 
| 


been error to have admitted it at the trial. The prosecution's improper 
| 


statements require reversal. 


Further, the prosecution continued to create evidence in his 


closing argument tying Appellant in with one Jerome Martin and implying 
| 


not only that Martin was the co-conspirator but that Martin had given 


evidence, not in the record, against Appellant. There is no basis in the 
| 


record for any of these implications and Appellant's substantial rights 


| 
have been materially prejudiced, also requiring reversal. | 


2. The police conducted a search of Appellant's apartment under 
| 


a search warrant describing ''clothing spattered with blood.'"' The result 


of this search turned up no such clothing, but many other items of 
only evidentiary value were seized -- most importantly a pair of gloves and 
a pair of tennis shoes. Not only was the warrant improper under Rule 41(b) 
of the Federal Rules of Criminal Procedure, the search warrant could 


not have been extended to seize mere evidence. The United States Supreme 


Court in Warden v. Hayden, U.S. , 18 L.Ed. 2d 782 (1967), while 


expanding the scope of searches which are ''reasonable'' under the Fourth 
Amendment, recognized that articles of clothing cannot be seized under 
Rule 4l1(b). Therefore, the conviction must be reversed and the evidence 
suppressed, 

3. The trial court imposed consecutive sentences for rape and 
robbery even though only one physical assault was involved. The heavy 
Statutory penalty for each of these crimes is to deter the physical assault 
on the person of the victim. Congress could not have intended to adda 
five to fifteen year robbery sentence to a ten to thirty year rape sentence 
merely because some property worth about $10 was taken from the victim 
in the course of a single assault. Whenever there is doubt as to the intent 
of Congress in the area of criminal penalties, the courts have adopted a 
rule of lenity preferring the more lenient interpretation. Therefore, ata 


minimum, the sentence must be reduced to run concurrently. 
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ARGUMENT 
L THE JUDGMENT MUST BE REVERSED BECAUSE (F SIGNIFICANT 
AND REPEATED REFERENCES IN FROSECUTICN'S C: CSING 

ARGUMENT Tc WV-ATTERS NOT <F RECORD. | 
| 
A. This Court Has Reversed Convictions Vhen the 


Prosecution's Closing Argument Alluded to or 
Made Inferences From Material Not in the Record.) 


| 
A well-established principle of criminal law requires a reversal 


of a conviction when the closing arguments of the prosecution allude to or 
| 


make inferences from material not in the record. Berger v. United States, 
berger pedal cbc AAS dad 
| 


295 U.S. 78 (1935) (prosecution implied personal knowledge); Reichert v. 


United States, 123 App. D.C. 294, 359 F.2d 278, 281-82 (1966) 


(prosecution implied inadmissable Jenck's Act statements favorable to 


prosecution); Johnson v. United States, 121 App. D.C. 19, 347 F. 2d 803 


(1965) (prosecution implied inadmissable Jenck's Act statements favorable 


to prosecution); Stewart v. United States, 101 App. D.C. 51, 247 F.2d 42, 


45-46 (1957) (prosecution implied personal knowledge); see Jones v. 


United States, 119 App. D.C. 213, 338 F.2d 553 (1964) (prosecution implied 
| 


evidence not in the record during opening statement and in two questions to 
witnesses). | 
Underlying this rule of law is the inherent impressive stature that 
the Assistant United States Attorney carries in the eyes of the jury. He is 
not just another lawyer in the courtroom. To the jury, he eywolines the 


seemingly unbiased search for justice of the federal government. The 


Suprerne Court has recognized the problem, explaining: 
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"Tt ig fair to say that the average jury, in a greater 
or less degree, has confidence that these obligations, 
which so plainly rest upon the prosecuting attorney, will 
be faithfully observed. Consequently, improper suggestions, 
insinuations and, especially assertions of personal knowledge 
are apt to carry much weight against the accused when they 
should properly carry none."' Berger v. United States, © 
supra at 88. 


To prevent unfair advantage, it is imperative that the prosecuting attorney 
must not misstate the case in his closing argument. last year this court 


said in a situation similar to the present: 


“Uu"Te find ourselves unable to conclude that no prejudice 
had occurred, not in terms of foul blows or appeals to pre- 
judice, to be sure, Rather we reiterate that as to the one 
critical issue in the case, counsel should not have premised 
his argument upon evidence which had not been admitted . . . - ve 
Reichert v. United States, supra at 298, 359 F.2d at 282 
(footnote omitted; emphasis added). 


In the instant case, the prosecution violated the standards of 
fairness and justice imposed upon him because of his position as Assistant 
United States Attorney. The details of these violations compel a reversal 


of this conviction. 


B. The Judgment Must Be Reversed For the Extra-Recor? 


Emphasis of the Prosecution On Catherine Celeste Stokes 
Prior Non-identification of (ther Suspects. 


The only direct evidence placing Appellant near the scene of the 
crime was his identification by Catherine Celeste Stokes, the complaining 
witness' seventy-one-year-old sister. She said she saw Appellant in the 
hall of the apartment house shortly before her sister came up from the 
apartment house garage after being attacked. Tr. 132. “n the other hand, 


Appellant and two witnesses testified that Appellant spent the entire 


2955 
| 
| 


afternoon at his apartment. Thus, a critical issue was the credibility of 
| 


Catherine Celeste Stokes in relation to Appellant and the two defense 
witnesses. <n this testimony, the jury may well have doubted the 
perception and memory of an elderly woman who had seen someone in her 
| 


hall only once briefly. 


However, the prosecution did not permit the jury to make a 


considered judgment of this issue, In his closing argument, the prosecution 


improperly bolstered the apparent perception and credibility of the 
| 


testimony of Catherine Celeste Stokes, in conflict with Appellant's defense 
| 
of alibi, The prosecution stated that Catherine Stokes had not identified 


two other persons, Stanley Jackson or Jerome Martin, on the day following 
| 
the attack at Police Headquarters. The error was this: There was no 


evidence of non-~identification in the record; indeed any line of inquiry of 
| 


this nature had been expressly prohibited by the trial court after defense 


objection. Tr. 152-54, 


| 

| 
Though prior identification is admissible as an exception to the 

hearsay rule (see United States v. DeSisto, 329 F.2d 929 (2d Cir. ), 


cert, denied, 377 U.S. 929 (1964); prior non-identification is not admissible. 


The only purpose of such testimony is to bolster the credibility of the 
| 


identification, so it is inadmissible for the same reasons other prior 
consistent statements are inadmissible. Schoppel v. United plates: 

270 F. 2d 413 (4th Cir. 1959); Throckmorton v. St. Louis & S ! Francisco 
Ry., 179 F.2d 165 (8th Cir.), cert. denied, 339 U.S. 944 (1950). See 


generally 4 Wigmore on Evidence §1124 (3d ed. 1940). 


Sté< 


In Schoppel the court condemned the U.S. attorney for 


indicating to the jury that prior consistent statements had been made by 
his witness to the F. 5.1. The court emphasized: 


"Te would be obligated to reverse for such irregularity, 
even though it was not objected to at the trial, if we had reason 
to think that prejudice resulted.'"' 270 F.2d at 417-18. 


Thus, here, not only was any evidence of prior non-identification 
by Catherine Stokes excluded by the trial court, it would indeed have been 
error to have admitted it into the record. Yet, despite the prosecution's 
knowledge that such evidence had been excluded, the Government attorney 
told the jury that it had all happened, to wit: 


You know that woman .Catherine Celeste Stokes] was 
called the next morning out in Virginia. Her sister had been 
attacked, raped, beaten, robbed. She left; went to Virginia. 
She knew by that time that two boys had driven off in the car. 
She was called to come down to Police Headquarters and she 
knew that tae two boys had been caught in the car later that 


night. 
"Now, put yourselves in that position. With some 


trepidation you would zo down, certainly at her age, to see if 
you could recognize either one of those two boys as the one 
that came to your door. And knowing what she knew, the 
compulsion or che inclination to identify one of them must 
have been a factor to be contended with. 


"Did she identify either one of those two? Was one of 
those boys a broad-shouldered fellow, namely Jerome Martin? 
Yes. Was he lighter in color than the other boy? Yes. Was 
Stanley Jackson darker in color, shorter in height? Yes. 
Everything fit, ladies and gentlemen, Stanley Jackson and 
Jerome Martin, the two. But who stopped that inference? 


Celeste Stokes. She said: No, neither of these people canlI 
recognize as the boy who came to my door. 


os 


"Was she eager to identify someone? ‘Was she trying to 


identify somebody or letting anyone police or anyone ‘else 


influence her? ~—bviously not. 


"Does she know what she is talking about when she tells 
you David Garris is the man" Under those circumstances she 
said, no. The next day she was called back to view a/line-up 
with eight to ten people. She said: Yes, Isee him. fndI 
believe she said from what that witness stand, in answer to 
Mr. McDeniel's question: I told the police without a doubt, 
when I saw the line-up, it was David Garris. 


"Now under those circumstances, ladies and gentlemen, 
I believe you have an idea of what type of person Miss Stokes 
is, whether she is subject to being influenced one way, or 
another, whether she knows what she is talking about.|"! 
Tr. 360-61,(emphasis added). | 


i 
Nowhere in the trial transcript --on or off the record--is there 
any evidence that Catherine Celeste Stokes said to the police anything 
regarding anyone to the following effect: 'No, neither of these| people can 


I recognize as the boy who came to my door'' as alleged by the Government 


| 
attorney. 


Thus, the Government unfairly placed before the jury material 


which was: (a) not in evidence; (b) could not have properly beé¢n 


introduced in evidence; and (c) was highly prejudicial to the Appellant by 
| 


appearing to bolster the perception, memory, and credibility of|a seventy- 
one-year-old woman, who was the only person whose direct tegtimony 
placed the Appellant near the scene of the crime. 
The prosecution's argument had the unfairness of bolstering the 
unimpeached testimony of a witness similar to prior consistent) statements, 


without being subject to cross-examination or impeachment. 


Being at the end of trial his 'testimony'' was strongly implanted in the 
minds of the jurors. The only cure for this error is a new trial with 2 
new jury. 

As has been shown, this substantial departure from the evidence 
in the record requires reversal. This is especially true since the evidence 
has been specifically ruled inadmissible. Cf, United States v. Georga, 
210 F. 2d <5 (3d Cin. 1954) (counsel continued to recite facts not in . 


record after being ruled improper), This court reversed convictions in 


both Reichert v. United States, 123 App. D.C. 294, 359 F.2d 27g (1966), 


and Johnson v. United States, 121 App. D.C. 19, 347 F.2d 803 (1965), 
for the implication made in the prosecutor's closing arguments that their 
witnesses had made prior consistent statements out of court. This court 
emphasized that: 


"it is a well known rule of evidence, applicable in criminal 
and civil cases alike, that prior consistent statements may not 
be used to support one's own unimpeached witness . . . . No 
one would seriously argue that the Government could formally 
introduce Jenck's Act statements in support of its unimpeached 
witness, yet the comments of the prosecuting attorney in this 
case accomplishes virtually the same result in the minds of the 
jurors. Based as they are on inadmissible evidence, such 
comments are not permissible.'' Johnson v. United States, 
supra at 21-22, 347 F.2d at 805-06 (footnotes omitted). 


In the instant case, Appellant objected at the only time when his 
rights could be adequately protected--at the admission of the evidence. 
After prosecution's statements, no possible instruction could have restored 


the jury's doubts as to the witness' perception, memory, and credibility. 


sAgs 


| 
This Circuit has recognized this type of prosecution argument as constituting 


plain error within Rule 52(b) of the Federal Rules of Criminal Procedure. 
Stewart v. United States, 101 App. D.C. 51, 53, 247 .2d 42, ha; cf, 
Reichert v. United States, supra (impermissible comment by prosecutor 
noted as error even though apparently not noted at trial); J oheace ve 


United States, supra (same). 


C. The Repeated Inference of Personal Knowledge, 
in the Government's Closing Argument Relating to 


Jerome Martin Substantially Prejudiced Appellant’ 


The prosecution's closing arguments also clearly ent beyond 
proper inference by subtly implying several important facts not in the 
record. These improper comments alluded to Jerome Martin, the implied 
co-assailant,and simply constituted misstatements of the record. 

The only evidence in the record regarding Jerome Mattia was 
that he was arrested while in the complaining witness' car. During the 
trial he was present in the courtroom and was paraded before the complain- 
ing witness and her sister for identification, which neither could not make. 
Tr. 88, 143. In answer toa question put by the prosecution whether 
Martin was "a broad-shouldered boy,'' Appellant replied, ''From what I 
seen, he looked broad-shouldered." Tr. 317. i The Pere of this was 
that the complaining witness had said that one of her attackers was broad- 
shouldered.] The defense offered Martin as a witness but he refused to 


testify. He was never linked to Appellant except to the extent Appellant 


admitted ''I seen him on occasions but I don't know him personally."' Tr. 316, 


With this state of the record, the prosecution wanted to link 
Martin, the 'broad-shouldered" boy who had been found in the victim's car, 
with the Appellant. | The Government attorney could not do it with evidence, 
so he did it in his argument--not by honest speculation, but by implying 
facts and knowledge not in the record. 

At the close of his final argument, the prosecuting attorney 
undertook to summarize various basic ''mistakes'' which he alleged the 
Appellant made, resulting in evidence of Appellant's guilt, 

"TI said at the beginning that David Garris made several 
mistakes. He made one very bad mistake when after Miss 

Stokes had been attacked and the broad-shouldered boy was 

left downstairs, he went upstairs and found somebody home. 

That is the first thing that put him in this case.'"' Tr. 382 

(emphasis added). 
tComment: The government counsel says that the 'broad-shouldered'' boy 
(presumably Martin) stayed downstairs, and Appellant went upstairs. 
tTiowever, the complaining witness at no time testified that it was the broad- 
shouldered boy who stayed with her. This is a critical point. It is vital to 
the prosecution's theory that the broad-shouldered assailant had stayed 
downstairs. If it were the broad-shouldered boy who had gone upstairs 
(and the record is just as consistent with this theory as the reverse), then 
it would be hard to argue that it was the Appellant whom Catherine Celeste 


Stokes identified upstairs. There is no suggestion that Appellant was 


broad-snouldered, only that Martin was. The prosecutor is clearly 


supplying a critical fact--extra record--in order to put Appellant upstairs 


with the victim's sister. ] 


-2l- 


"And he made a third very serious mistake. He 
took a key case, He kept it with him. And after those 


~ PAR ETS A ORE HIT 
boys sped out of the garage, Jerome Martin went on his 


way later in the evening with the car, without David 


Garris, and Garris kept this key case."' Tr. 382 (emphasis added) 
| 


«Comment: This is pure speculation, Nothing in the record places Garris 
| 


in the car or near Martin. No one saw him, or Martin as they 
the garage.'' Standing alone, this fictionalizing might not have 
but instead it is part of the pattern of the Government attorney 
his visions for actual testimony. } 


And, finally -- 


"If Jerome Martin had not kept driving that car, 


there may or may not have ever been a solution of this 


case.'' Tr, 382-83 (emphasis added). 


i''sped out of 

| 

| been serious, 
substituting 

| 


i Comment: This is insidious and serious. What is the reason for this 


statement, except to suggest that the prosecutor knows of some connection 


between iviartin and the Appellant, which no one else knows? Nothing in the 


record places Appellant in any relation to the automobile or to 


‘Viartin, 


Appellant's arrest was not linked to Martin in any way. But the prosecuting 


| 
attorney suggests to the jury that the fact Martin was found in the car was 


instrumental to the "solution of this , Appellant's] case."' The 


jury saw 


Iviartin in the courtroom. They saw Martin refuse to testify. The prose- 


cution could not or chose not to link Martin to Appellant by testimony, so 


it was done by insinuation. This insinuation is particularly inexcusable in 


view of the Court's warning to government counsel near the end of the trial 


with respect to his efforts to link Jerome Martin with Appellan 


- Tr. 334-338. 
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This colloquy between the trial judge and both counsel showed how much the 
prosecution desired to link Appellant with Martin and how fully he recognized 
that the record showed no such link. ] 

The prejudicial effect of these statements is obvious. The first two 
assume facts which tend to prove the prosecution's case but are totally 
unsupported in the record. The last implies that the government counsel 
received important,| but unspecified, evidence from Jerome Martin. This is 
the situation concemned in Berger v. United States, 295 U.S. 78 (1935) and 
in United States v. Georga, 210 F.2d 45 (3d Cir. 1954), That such departures 
from the record may have been unintentional and the result of an excess of 
zeal rather than malice does not diminish the effect these statements, 
coming from a representative of the United States, have ona jury. See 
Reichert v. United States, 123 App. D.C. 294, 298, 359 F.2d 278, 282 
(1966). 

The real danger in these extra-record arguments is not in any one 
of them taken alone but in the cumulative effect of these insinuations. As 
in Berger: 

" Jo. . we have not here a case where the misconduct 

of the prosecuting attorney was slight or confined to a single 

instance, but one where such misconduct was pronounced and 

jurisistent, with probable cumulative effect upon the jury which 


cannot be disregarded.'' Berger v. United States, supra at 89. 


Since "improper suggestions, insinuations, and especially assertions of 


personal knowledge, by the prosecutor] are apt to carry much weight 


against the accused!’ (id, at 88) and since repeated misstatements were 


-23- 


| 
made having a cumulative effect on the jury, the judgment must! be 
reversed and the cause remanded for a new trial. | 
| 


DQ. THE JUDGMENT BEIL.SW MUST BE REVERSED FOR ADMISSICN INTC 
EVIDENCE CF C:-°VES AND SHOES ILLEGALLY SEIZED ‘AS "INSTRU- 
MENTALITIES CF CRIME." 


on Saturday evening, July 30, 1966, Detective Holden nd other 


police officers searched Appellant's room and seized numerous| items. The 


search was not incident to an arrest, but under a search asta issued to 
seize only ''clothing spattered with blood which are iisramenulses which 
affected i sic] the perpetrator's escape.'' Among the items seiked were a 
pair of gloves (government exhibit 8) and a pair of tennis shoes (government 
exhibit 10) which constituted important circumstantial evidence against 
Appellant. None of the items of evidence seized showed any cine of 
blood. Tr. 237-38. Appellant's Motion to Suppress this evidence was 
denied by Judge Gasch in a Memorandum dated November 2, 1966, as 
amended by an Order dated December 27, 1966. Counsel for Appellant 
renewed his Motion to Suppress at the trial but it was again denied. 
Tr. 10-13. 
The search warrant was issued under Rule 41(b) of the Federal 
Rules of Criminal Procedure which provides for seizure under |a search 
warrant only of property "'. sltolen or embezzled in violation of the laws of 
the United States or . . . ial esigned or intended for use or which is or 


has been used as the means of committing a criminal offense . . . . " 


Therefore, under this provision, the police may not search for|or seize 


mere evidence. Warden v. Hayden, U.S. » 18 L. Ed, 2d 782, 792 
(:967).(Rule <1(b) of the Federal Rules of Criminal Procedure 
incorporated . . . limitations in federal authorities to issue warrants . 


« - "); Gouled v. United States, 255 U.S. 298 (1920) (mere evidence may 


not be seized under a warrant); Woo i.2i Chun v. United States, 274 F.2d 


708 (9th Cir. 1960) (mere evidence cannot be seized incident to search under 
valid warrant), Turthermore, the items seized were not only immune from 
seizure under Rule 41(b), but they were not described in the warrant. As 
the Supreme Court has emphasized: 

"The requirement that warrants shall particularly 

describe the things to be seized makes general searches 

under them impossibie and prevents the seizure of one 

thing under a warrant describing another. As to what is 

to be taken, nothing is left to the discretion of the officer 

executing the warrant.'' Marron v. United States, 275 

U.S. 192, 197 (1927). 

Thus, the seizure of the shoes and gloves is doubly defective. 

Though the Supreme Court has recently expanded the scope of 
searches and seizures which may be made under the Fourth Amendment, 
the Court emphasized that ''Congress has never authorized the issuance of 
search warrants for the seizure of mere evidence of crime.'' Warden v. 
Hayden, supra, 18 -, Ed, 2d at 792-93. The change effected in Hayden 
does not affect Rule 41(b). See id. at 793. 

Judge Gasch found that the articles of clothing and the shoes were 
instrumentalities of crime within the meaning of the warrant and of 


Rule 41(b). Judge Gasch relied upon l.orton v. United States, 79 App. 


D.C. 329, 147 F.2d 28, cert. denied, 324 U.S. 875 (1945), - 
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which involved blood-stained clothes seized during a search in the accused's 


presence after his arrest and with his consent. The clothing in David 


| 
Garris' apartment was certainly no more an instrumentality of the crime 
| 
of rape than was the semen-bearing handkerchief an instrument of 
perversion in Morrison v. United States, 104 App. D.C. 352, 262 F. 2d 449 
| 


(1958), which was ruled to be ‘'merely evidentiary material. "' Ia at 450. 


| 

Indeed, as Mr. Justice Fortas, concurring in Hayden, recognized, the 
| 

articles of clothing ("jacket and trousers of the type the fleeing man was said 
| 


to have worn") did not fall within any of the traditional categories" of 
| 


materials subject to seizure. See Warden v. Hayden, supra, 18 i. Ed. 2d 


at 787, 795. | 
Since the articles seized here were not specifically described by 
the warrant, the Fourth Amendment precludes seizure and since no warrant 
could have been issued under Rule 41(b) to seize those articles, they should 
| 


have been suppressed. | 


Il. CONSECUTIVE SENTENCES FOR RAPE AND ROBBERY WAS AN 
ABUSE oF DISCRETION 


| 
The Appellant was convicted on all three counts--rape, robbery, 
and unauthorized use of a motor vehicle--and sentenced for a seat term of 
from fifteen to forty-five years. Since the Appellant is now nineteen years 
old, this sentence will run until he is from thirty-four to Sixty+four years 

old. It is submitted that the trial court abused its discretion in ordering 


consecutive rather than concurrent sentences, since the rape and robbery 


reflected a single act of force motivated by a single criminal intent. 
| 
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The permissible punishment for any crime depends upon the 
intent of Congress, but where the intent is not perfectly clear, the courts 
have adopted a rule of lenity. iadner v. United States, 358 U.S. 169 
(1958) (single discharge of gun wounding two officers single offense); 


Prince v. United States, 352 U.S. 322 (1957) (consecutive sentences for 


bank robbery and entering with felonious intent improper; Sell v. 


United States, 349 U.S. 81 (1955) (transporting two women across state 
lines for immoral purposes single offense); Davenport v. United States, 
122 App. D.C. 344, 353 F.2d 882 (1965) (consecutive sentences for 
aggravated assault and manslaughter improper); Ingram v. United States, 
122 App. D.C. 232, 353 F.2d 872 (1965) (consecutive sentences for assault 
with a deadly weapon and assault with intent to kill improper.) 

In the present case, the charge was rape and robbery arising from 
a single occurrence. The maximum sentence which may be imposed for 
rape is thirty years unless the jury recommends the death sentence. 
D.C. Code tit. 22, §2801. ~ There is no indication that Congress 
intended that this sentence may be increased to forty-five years simply 
because about ten dollar's worth of property was removed from the victim's 
possession. 

The purpose of rape legislation is to protect women from sexual’ 
indecencies accomplished by force or by putting the victims in fear. 
Similarly, robbery legislation is designed to protect people from theft of 


property from their immediate possession by force or by putting the victims 
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| 
infear. The protection of property is minor compared with the element 


| 
of protection of the person of the victim, since Congress had decided to 


protect the property where no danger to the person exists with petit larceny. 
| 


The punishment for petit larceny is only a $200 fine and/or one year in jail. 
| 
D.C. Code tit. 22,§2202. But where petit larceny is perpetrated by force, 


| 
it becomes "robbery" with punishment of up to fifteen years in prison, 


D.C. Code tit. 22, §2902. 


Therefore, since the remedy for rape is designed to protect the 


person by deterring assaults by force or fear, no reason exists for using 


the same . = force to escalate petit larceny into robbery. 


Just as the gravamen of the offenses of bank robbery/|and entering 
| 


a bank with intent to commit a felony is the intent to steal, the gravamen of 


rape and robbery is force directed against the victim's person, and just as 
| 
| 


the felonious intent in Prince v. United States, supra at 328, merges into 
one crime, the element of force here merges into a Single crime, 
Therefore, at the least, the sentences should be reduced to run 


concurrently, 
CONCLUSION 
Therefore, because of the improper and prejudicial statements 
made by the government attorney in his argument to the jury and because 
of the admission into evidence of illegally seized articles of clothing, the 
judgment of conviction of Appellant should be reversed and a new trial 


ordered, 
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In the event this court should not order a new trial, at a minimum, 


the judgment should be modified so that the sentence with respect to each of 


the three counts will run concurrently. 


Respectfully submitted, 


ksf | aed as A ther 


Charles R. Cutler 


800 World Center Building 
Washington, D. C. 20006 


Attorney for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In opinion of the appellee the following questions are 
presented : 


1) May a plain error claim of prosecutorial misconduct 
be urged where the prosecutor in argument merely empha- 
sized circumstances bearing upon the certitude of the 
identification which were clearly inferrable from the evi- 
dence before the jury, and where he rebutted defense 
counsel’s argument by pointing out the clear links in the 
evidence between the appellant and the man to whom 
appellant’s counsel pointed as one of the culprits? 

2) Was the seizure of appellant’s incriminating 
shoes and gloves made during the execution of valid ar- 
rest and search warrants improper, where although ap- 
pellant was not himself found on' the premises the seized 
items were in open view, and where in any event the 
search warrant for bloody clothing worn in the crimes 
appropriately characterized its object as instrumentali- 


ties which the seized items manifestly were? 
3) May consecutive sentences be imposed upon convic- 
tion for rape and robbery of the same victim? 


Counterstatement of the Case . 


Pretrial Proceedings. ..... 
The Government’s Case 
The Defense 

Closing Matters ... 


Statutes and Rule Involved 
Summary of Argument 
Argument: 


I. The prosecutor’s closing argument did not exceed the 
bounds of proper advocacy 


a. The prosecutor properly argued the fact that the 
eyewitness failed to identify two other suspects 
but did identify the appellant 


. The prosecutor’s rebuttal argument linking appel- 
lant as the second assailant with Jerome Martin 
constituted appropriate rejoinder to the argument 
for appellant 


II. Appellant’s incriminating shoes and gloves found in 
the execution of valid arrest and search warrants were 
not immune from seizure 


III. The trial court was empowered to impose consecu- 
tive sentences for rape and robbery ... 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 21,142 


Davip W. GARRIS, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was tried to a jury before Judge John Lewis 
Smith, Jr. on April 17 through 20, 1967 and found guilty 
as charged of rape, robbery and unauthorized use of a 
motor vehicle (22 D.C. Code $§ 2801, 2901, 2204). He 
was sentenced to imprisonment for ten to thirty years 
for rape, five to fifteen years to run consecutively for 
robbery, and one to three years to run concurrently with 
the rape sentence for unauthorized use. This appeal fol- 
lowed. 


(1) 


2 


Pretrial Proceedings 


The record indicates that on Saturday evening, July 
80, 1966, a judge of the D.C. Court of General Sessions 
issued an arrest warrant for appellant and a search war- 
rant for the premises occupied by him at 2818 13th 
Street, N.W., room one.’ The affidavits to both warrants 
related in some detail facts showing the statement of the 
complainant that about 4:15 p.m. on July 28, 1966 she 
had been raped, robbed, beaten, and had her automobile 
stolen by two assailants in the basement garage of her 
downtown apartment building. They also related the 
statement of her sister who at the time of the attack had 
confronted a man at the door to the sisters’ apartment 
on the seventh floor when he attempted to enter and who 
was able to identify him by a photograph as the present 
appellant. The affidavit to the search warrant in addition 
set forth that the complainanit’s blood had spattered on 
her assailants’ clothing, and that appellant had been seen 
to enter his room about 7 p.m. on July 28 with blood 
spots on his clothing. The return of the search warrant 
listed several items including clothing recovered during 
the search executed at 7 p.m. on July 30. Appellant was 
found and arrested at a different location later the same 
evening (Tr. 195-196, 327). 

Appellant was indicted in seven counts on August 29, 
1966.* Thereafter he moved to suppress the evidence re- 
covered in the search and such a motion was heard on 
October 28 before Judge Oliver Gasch. Appellant urged 
that not all the evidence recovered constituted instrumen- 
talities for commission of the crimes as alleged in the 
search warrant. The Government opposed the appellant’s 


2 The record on appeal has been supplemented by the arrest and 
search warrants and the supporting affidavits thereto. 


2 The first four counts of this indictment charged appellant with 
rape, robbery, housebreaking, and grand larceny against another 
woman on July 6, 1966, three weeks before the present case. The 
earlier case was subsequently severed from the present case and is 
now awaiting trial. 
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motion as to six items only, and the court granted the 
motion as to all items except those six, which it found to 
be instrumentalities or fruits of crime justifying seizure 
under the warrant.’ Subsequently, on motion for recon- 
sideration by the Government without opposition by the 
defense, the court amended its order to exclude from the 
evidence suppressed two additional items.‘ Thereafter a 
series of unrelated motions were filed by appellant, and 
the case went to trial on April 17, 1967. 


The Government’s Case 


The Government presented its case through thirteen 
witnesses and fourteen exhibits. First set out was the 
fact of appellant’s residence at the 2818 13th Street, N.W. 
address. Holt F. Wilkerson, Jr. owner and operator of 
rooming houses, of 1050 42nd Street, N.E., testified that 
he owned the building in which appellant had lived (Tr. 
4). He stated that appellant lived in unit one on the first 
floor of the building, and appellant’s father, Daniel 
Garris, Sr., lived in unit seven on the top floor (Tr. 10). 
Through him records were introduced without objection 
showing appellant’s residence there from June 16 to July 
30, 1966 (Tr. 5, 7-9). Macie B. Stroud, wife of the res- 
ident manager of the building in which appellant lived, 
confirmed that appellant lived in apartment one, consist- 
ing of a single room with a separate kitchen in the base- 
ment (Tr. 15). She stated that she knew only of two 
keys, the manager’s and appellant’s, to his apartment, and 
that she knew of no one else living with appellant in his 


3 The six items were: a television set stolen from the victim of 
the July 6 rape, a set of keys taken from the present complainant, 
a blue shirt, a pair of blue dungarces, a pair of black gloves, and a 
pair of dark blue corduroy pants. United States v. Garris, 262 F. 
Supp. 175 (1966). 


4 The motion for reconsideration was based upon the Government’s 
earlier inadvertent consent to suppression of two items. These 
were: an attache case believed stolen from a separate victim, and 
a pair of tennis shoes found in appellant’s room. 

The only items introduced in evidence in the trial were the gloves, 
tennis shoes, and keys (Tr. 230). See the previous footnote. 
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apartment though she had seen a young girl visit appel- 
lant (Tr. 17-18, 20-21), 

Elizabeth F, Stokes, the 63 year-old complaining wit- 
ness, then took the stand. She stated that she was em- 
ployed as director of in-service education in the nursing 
department of the 1 Center (Tr, 23). 
In July 1966 she h 


years (Tr. 22). On July 28 a T 
to leave for a tri 
other members of 


apartment and to have 

key to her apartment ( Tr. 27-29, 48). Then the first 

man left to rob the apartment, while the second raped 

Miss Stokes (Tr. 27-29). When the first man returned, 

Miss Stokes testified, he called the other to come on and 

they left her (Tr. 29). Miss Stokes quickly put on a skirt 
the door, where she saw the two 
1964 Pontiac Star Chief (Tr, 29. 
up the stairs toward the elevators, 


5 


where she met one of the building janitors (Tr. 70). 
With him she continued up to the seventh floor, where 
she met her sister (Tr. 70-71). Miss Stokes stated that 
she was taken to the Washington Hospital Center and 
remained there for a week (Tr. 72). 

From a police diagram introduced in evidence with- 
out objection Miss Stokes described the plan of the base- 
ment garage in which the attack occurred (Tr. 30-33). 
From photographs similarly introduced she pointed out 
the significant features of the garage area (Tr. 33-34). 
She identified several articles of clothing as those she 
wore on July 28, and stated that she and her sister 
Catherine Celeste Stokes together held title to the Pontiac 
automobile that was taken and had given no one permis- 
sion to use it (Tr. 75-76, 81). Miss Stokes identified as 
her property in her purse at the time of the attack a key 
case with contents, which was subsequently shown to have 
been recovered from appellant’s room (Tr. 47-48, 69). 
She examined a pair of gloves similarly recovered and 
remarked that the gloves used by her attacker were soft 
skin gloves (Tr. 77-78) .° Miss Stokes testified that, while 
she did not see the face of either assailant, she could see 
parts of them to determine that one was a very dark 
skinned Negro and the other lighter; one was also quite 
broad shouldered (Tr. 48-49). Stanley Jackson and 
Jerome Martin were then brought into the courtroom and 
Miss Stokes testified that she was unable to recognize 
either of them (Tr. 87-88). 

Edith J. Mabry, of the medical records deparment of 
the Washington Hospital Center, testified concerning the 
hospital records of the admission of Miss Stokes (Tr. 91- 


5 Miss Stokes’ testimony was interrupted by a hearing on the 
admissibility of certain evidence following defense objections (Tr. 
50-68). The gloves, tennis shoes, and keys previously noted were 
subsequently admitted into evidence (Tr. 230). The trial court, 
however, suppressed as evidence a rosary from the victim’s purse 
found in appellant’s apartment because it had not, apparently by 
oversight, been listed in the inventory (Tr. 65-66, 68). But cf. 
Evans v. United States, 242 F.2d 534 (6th Cir.), cert. denied, 353 
U.S. 976 (1957). 
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92). Dr. Leon M. Liverett, an obstetrician and gynecolo- 
gist, testified concerning his examination of Miss Stokes 
about 6 p.m. on July 28 (Tr. 93-94). He stated that her 
clothes were torn and disarrayed, she had multiple abra- 
sions and contusions on her left forehead and jaw, her 
knees were skinned, she had dirt on different parts, and 
dried blood on her face, in her nose, between her thighs 
(Tr. 94). There were lacerations and fresh blood in the 
vagina (Tr. 94-95). The doctor rendered an expert opin- 
ion that bleeding and gravitational action might account 
for an absence of spermatozoa in vaginal smears taken 
from the victim (Tr. 98-99). 

Thereupon, Agent Paul M. Stombaugh, an FBI hair and 
fiber examiner, was called out of order. He testified that he 
examined the several items of clothing and underclothing 
identified as those of Miss Stokes and found dyed rabbit 
hairs on them (Tr. 106). He compared these with hairs 
taken from the pair of leather gloves recovered from ap- 
pellant’s room and concluded that the rabbit hairs on 
the clothes could have come from the gloves (Tr. 107- 
108). The hairs examined, he stated, were identical in 
all individual microscopic characteristics including the 
degree of dye penetration (Tr. 115). 

Catherine Celeste Stokes, the 71 year-old sister of the 
complainant, next testified. She stated that shortly after 
4 p.m. on July 28, 1966 she was in the seventh-floor 
apartment awaiting her sister’s return from work (Tr. 
129). Hearing a sound from the door knob or lock, she 
called her sister’s name and received no answer (Tr. 129- 
180). She noticed, however, that the bolt had been thrown 
(Tr. 180, 135). When Celeste Stokes opened the door, she 
saw a man whom she identified as the appellant about 
twenty feet distant walking away from the door down 
the hall (Tr. 132-133). Although the corridor was tile 
floored, she had heard no footsteps walk away (Tr. 133). 
In response to her question, appellant returned and said 
that he had found some keys in a washroom and thought 
they might belong to Miss Stokes. Celeste Stokes ques- 
tioned appellant concerning his business there and took 
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the keys from appellant (Tr. 131). The conversation 
lasted a minute or two under the light right outside the 
door (Tr. 134). She closed and chained the door (Tr. 
131). The keys were her sister’s hospital keys (Tr. 135). 
Celeste Stokes stated that she telephoned the manager, 
and then went out into the hall where she met her sister 
being helped by a janitor (Tr. 136). Her sister was 
disheveled in appearance and distraught, and in this con- 
dition spontaneously told what had happened (Tr. 138- 
141). 

Both Stanley Jackson and Jerome Martin were brought 
into the courtroom and Celeste Stokes was asked if she 
had seen either of them on July 28, She replied that she 
had not. (Tr. 142-143, 150.) When asked if she had seen 
them on July 29, she stated that she had seen them then. 
She indicated that she had been called by the police after 
the car was recovered to come to the police headquarters 
and to court in order to determine if she could identify 
either of those two persons as the man outside her door. 
On an objection by the defense, and after a ruling by 
the court that testimony concerning July 29 was not 
necessary, the witness was not permitted to testify fur- 
ther concerning her viewing these two men on July 29. 
(Tr. 151-154.) Celeste Stokes did testify, however, 
that she identified the appellant in a line-up at police 
headquarters on Saturday evening, July 30 (Tr. 162). 

Officer Okley H. Taylor of the Traffic Division testified 
that at 12:50 am. on July 29 he stopped the Stokes’ 
Pontiac at 10th and O Streets, N.W. on the basis of a 
lookout earlier received (Tr. 169-170). The car was occu- 
pied by Jerome Martin, age 15, and Stanley Jackson, 
then age 18 (Tr. 170-171). Stanley Jackson was there- 
after placed on the stand. He stated that he had entered 
the car Jerome Martin was driving about 9 p.m. on July 
28 in the 1400 block of 9th Street (Tr. 173). At the 
time he joined Martin there were two other boys in the 
car, one by the name of Carlos and the other Smith. 
Jackson testified that Martin had told him the vehicle 
belonged to his father. (Tr. 174.) 


‘8 


Detective William R. Holden, Sex Squad, then testified 
that he was assigned to invesigate this case and went 
to the scene shortly after the incident (Tr. 174B-174C). 
On the floor of the garage there he observed numerous 
shoe prints that appeared to have been made by a tennis 
shoe (Tr. 174D, 180). He stated that he later secured 
a search warrant which he executed about 7 p.m. on 
July 30, 1966 (Tr. 174E). After knocking several times 
on the locked door of appellant’s premises without re- 
sponse and inquiring for the building owner, he climbed 
in through a window (Tr. 174E-174F). The appellant 
proved not to be there when the officer gained entry (Tr. 
180). Detective Holden stated that he recovered from 
a windowsill in appellant’s room a key case previously 
identified by Miss Stokes as her property on her person 
at the time of the attack (Tr. 176). He also recovered 
lying on a radiator with other clothing on the opposite 
side of appellant’s room a pair of black leather gloves 
with fur trimming (Tr. 177). And from under the bed 
in appellant’s room, Detective Holden testified, he recov- 
ered a pair of blue tennis shoes (Tr. 178). 

Private Ryszard W. Miemira of the Identification Bu- 
reau testified concerning his investigation at the scene. 
He stated that he took photograghs of the garage at 1650 
Harvard Street about 6 p.m. on July 28 (Tr. 182-183). 
These included photographs of footprints left in the dirt 
film which had accumulated on the concrete floor. All the 
photographs were admitted in evidence at this time with- 
out objection. (Tr. 187.) 

Detective Peter D. Blauvelt, Sex Squad, confirmed the 
testimony of Detective Holden concerning the execution 
of the search warrant and the location in appellant’s 
apartment of the objects recovered as a result (Tr. 188- 
192). He also stated that appellant was found and ar- 
rested later that evening about 9 p.m. at the home of his 
girl friend’s parents (Tr. 194-195). 

Finally, Agent Curtis E. Thompson, an FBI shoe 
print and tire tread examiner, was called to testify. 
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He testified that he examined and compared photo- 
graphs of the shoe prints left on the garage floor 
with the tennis shoes recovered in the search and 
with ink impressions thereof which he made (Tr. 198- 
202). He rendered his opinion that the shoe prints were 
probably made by the shoes recovered (Tr. 203). When 
asked to explain this conclusion, Agent Thompson stated 
that the design, size, general wear characteristics, and 
at least seven specific nick, cut, or defect marks on each 
shoe were identical to those in the prints photographed 
(Tr. 205-225). At the conclusion of this testimony the 
photographs, impressions, and shoes and gloves among 
other things were admitted into evidence (Tr. 230). 

The Government then rested its case and a motion for 
judgment of acquittal on the ground of lack of identifi- 
cation was denied (Tr. 230, 235). At the request of de- 
fense counsel the Government stipulated that an exami- 
nation of smears taken from the victim resulted in no 
positive finding of semen, and that an examination of 
certain clothing* seized from appellant’s apartment on 
July 30 revealed no evidence of blood stains thereon (Tr. 
237-238) . 


The Defense 


The first witness for the defense was Charles L. West, 
age 19, the occupant of the jail cell next to appellant for 
about a month prior to the trial (Tr. 242). He claimed 
to have been at appellant’s apartment on Thursday, July 
28, from 12:30 p.m. until 4:45 p.m. playing among others 
a card game called tonk with appellant, appellant’s moth- 
er, father and brother (Tr. 239-240). He also claimed 
that same day a few minutes after 5 p.m. to have seen 
and spoken to Jerome Martin, who he said was sitting in 
a white Pontiac with an unknown boy at 14th and U 
Streets (Tr. 240-241, 255). On cross-examination, this 
witness claimed that he had only spoken to appellant once 


6 These articles were not introduced in evidence. 
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or twice about the case and that, although he first learn- 
ed that the crime occurred five or six months after the 
event, he could still remember it happened on a particular 
day of the week (Tr. 242, 253). He also testified that 
during the card game on July 28, which he said was 
played on a card table, the ‘appellant never left the room 
(Tr. 260-260C). Although the witness used to visit ap- 
pellant’s apartment in the summer of 1966, he never 
saw the tennis shoes, the gloves, or the key case there 
(Tr. 244-245, 260D). 

Appellant’s 21 year-old brother, Daniel Garris, testi- 
fied briefly and uneventfully (Tr. 262-263). Then his 
mother, Mrs. Johnnie Mae Garris of 1931 Trenton Place, 
S.E. took the stand. She claimed to have been at appel- 
lant’s apartment from about 1:30 p.m. until 7:45 p.m. 
on July 28 playing whist (Tr. 266). Her son the ap- 
pellant, she said, was in the room with her the entire 
time except when he went to the telephone for five minu- 
tes (Tr. 266, 282). When asked on cross-examination 
if she recognized the tennis ‘shoes in evidence, Mrs. Garris 
said they looked like appellant’s (Tr. 268-269). She 
thought she had seen the key case and keys in evidence 
in appellant’s apartment too, but she had not seen the 
gloves (Tr. 269-271). Mrs. Garris confirmed the state- 
ment of Daniel Garris that appellant had been living in 
his apartment with one Dorothy Howard (Tr. 263, 271). 
Although Mrs. Garris said she sometimes worked in do- 
mestic service on Thursdays, she was not working on 
Thursday, July 28 (Tr. 280). She remembered which 
day it was because she was told by an officer when her 
son was charged with the crimes (Tr. 276). Finally, 
Mrs. Garris said the card game was played on a coffee 
table, not a card table, and the game was whist, definitely 
not tonk (Tr. 283-284, 287-288) . 

At the conclusion of this, testimony, appellant’s counsel 
informed the court that appellant insisted upon calling 
Jerome Martin as a witness over his own counsel’s ob- 
jection (Tr. 289). Appellant himself confirmed this (Tr. 
290-291). When the prosecutor pointed out to the court 
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that Martin had been found involved in the unauthorized 
use of the Stokes’ auto, and Martin confirmed this, the 
court appointed counsel for Martin (Tr. 292-298). After 
an overnight recess it was determined that Martin would 
exercise his privilege against self-incrimination. Appel- 
lant’s counsel, however, requested that Martin claim his 
privilege in open court before the jury. (Tr. 303.) In 
accordance with this request, Jerome Martin was called 
by the defense after appellant testified and claimed his 
privilege in open court (Tr. 333). 

Contrary to the advice of his counsel (Tr. 299), appel- 
lant insisted upon taking the stand in his own defense 
(Tr. 311). Appellant said he spent the afternoon of July 
28, 1966 at home with members of his family and witness 
West until about 8 p.m. (Tr. 313-314). When cross-ex- 
amined he admitted having on occasion seen Jerome Mar- 
tin, whom he agreed was a broad-shouldered boy, but he 
denied knowing him personally or ever having him visit 
appellant’s apartment (Tr. 316-317). Appellant said he 
kept his apartment locked, it was locked when he left it 
on July 30, and there was only his own kev and the man- 
ager’s (Tr. 317-318). Appellant admitted that he owned 
tennis shoes like those found under his bed, but he de- 
clined to identify those particular ones as his (Tr. 315, 
322-324). He denied having seen the gloves or key case 
before (Tr. 318-321). Appellant said that after going 
out about 8 p.m. July 28, he returned at 11 p.m., left 
again about 2:30 p.m. July 29, returned about 12:30 a.m. 
July 30, and left again at 6:30 p.m. July 30 (Tr. 325- 
327). He was arrested, he said, about 7:30 p.m. July 30 
at a girl friend’s house on Ontario Road (Tr. 327). Ap- 
pellant admitted telling both Charles West and his mother 
that the events on trial occurred on a Thursday, July 28 
(Tr. 330). 


Closing Matters 


In closing argument the prosecutor prefaced with an 
admonition to the jury that his argument did not con- 
stitute evidence and that the jury’s recollection of the 
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evidence was controlling (Tr. 343). He then launched 
into a detailed summary of the evidence linking appel- 
lant to the scene and the crimes. The prosecutor recalled 
for the jury the key case found in open view in appel- 
lant’s apartment some fifty hours after the attack (Tr. 
344-348). He discussed the probabilities involved in con- 
necting the footprints at the scene of the attack with the 
tennis shoes found under appellant’s bed, and the rabbit 
hairs on the victim’s clothing with the gloves lying on 
appellant’s radiator (Tr. 348-358). The prosecutor then 
summarized the direct evidence of the victim’s sister fix- 
ing appellant’s presence at the time and place of the 
attack. Arguing from the known facts surrounding this 
identification testimony, he set out the firm and reliable 
basis of the identification of appellant as a perpetrator 
of the attack. (Tr. 358-362.) There was no objection 
from the defense at any point throughout this argument. 

The defense counsel then argued his case. After a pre- 
liminary general] exhortation to the jury, counsel urged 
that the Government had not defined its theory of the case 
(Tr. 366). He urged that the evidence significantly did 
not connect appellant to the stolen automobile (Tr. 368, 
370). Counsel also urged that, though the prosecution 
never claimed that Jerome Martin was the culprit involv- 
ed, the evidence showed just that. Defense counsel then 
suggested that it was Jerome Martin and one of the other 
young men in the car with him that day who committed 
the crime. Indeed, counsel] hinged appellant’s entire de- 
fense on his final questions to the jury: 


“The crime has been committed. I heard not one 
statement made by the prosecution that Jerome Mar- 
tin was the boy involved. I think the evidence shows 
that. It points directly to him in every fashion con- 
ceivable. 

What evidence do we have to connect this Defend- 
ant with Jerome Martin? 

There aren’t but two people who testified in this 
case that he or they saw Jerome Martin. That is 
Stanley Jackson and Charles West. They saw Jerome 
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Martin in an automobile. One was riding with him. 
The other one said he wasn’t. Who was it that was 
with Jerome Martin? Was it David Garris? Was it 
Charles West? Was it Stanley Jackson? Or was it 
somebody else?” (Tr. 374-375.) 


In rebuttal to this argument, the prosecutor pointed out 
to the jury that Jerome Martin was not on trial (Tr. 
375-376). No one of the others mentioned, he said, had 
the abundance of evidence connecting him with the crime 
as did appellant (Tr. 376). The prosecutor catologued 
the glaring inconsistencies in the alibi testimony of appel- 
lant’s witnesses, and he suggested that the heavy links of 
proof against the appellant fell into place when Jerome 
Martin was found in the stolen car (Tr. 379-383). No 
objection was made to this argument. 

The Court gave full instructions, including an instruc- 
tion that the jury should draw no inference from Jerome 
Martin’s exercise of his right not to testify (Tr. 402- 
403) and that the arguments of counsel were not evi- 
dence (Tr. 396-397). Both sides expressed their satis- 
faction (Tr. 410). The jury retired at 3:22 p.m. and 
returned its verdict at 4:20 the same day (Tr. 412). 


STATUTES AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2204, pro- 
vides: 


Any person who, without the consent of the owner 
shall take, use, operate, or remove, or cause to be 
taken, used, operated, or removed from a garage, 
stable, or other building, or from any place or local- 
ity on a public or private highway, park, parkway, 
street, lot, field, inclosure, or space, an automobile or 
motor vehicle, and operate or drive or cause the same 
to be operated or driven for his own profit, use, or 
purpose shall be punished by a fine not exceeding one 
thousand dollars or imprisonment not exceeding five 
years, or both such fine and imprisonment. 
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Title 22, District of Columbia Code, Section 2801, pro- 
vides: 


Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses 
a female child under sixteen years of age, shall be 
imprisoned for not more than thirty years: Provided, 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words “with the death 
penalty,” in which case the punishment shall be death 
by electrocution: Provided further, That if the jury 
fail to agree as to the punishment the verdict of 
guilty shall be received and the punishment shall be 
imprisonment as provided in this section. 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Rule 41(b), Federal Rules of Criminal Procedure, pro- 
vides: 


Grounds for Issuance, A warrant may be issued 
under this rule to search for and seize any property 


(1) Stolen or embezzled in violation of the 
laws of the United States; or 

(2) Designed or intended for the use or 
which is or has been used as the means of com- 
mitting a criminal offense; or 

(3) Possessed, controlled, or designed or in- 
tended for use or which is or has been used in 
violation of Title 18, U.S.C., § 957. 
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SUMMARY OF ARGUMENT 


I 


Appellant’s first claim for reversal alleges prosecutorial 
misconduct based on improper closing argument. Appel- 
lant asserts that the prosecutor improperly emphasized 
that the eyewitness, a sister of the rape victim, failed to 
identify the two suspects found in the women’s stolen car 
shortly after the crimes, but that she did thereafter iden- 
tify the appellant. The fact is that appellant utterly fail- 
ed to object to this argument when made and thereby 
waived his right to press the matter on appeal. In any 
event, the fact and the circumstances of the witness’ fail- 
ure to identify the two suspects were before the jury at 
least in outline form and supported the prosecutor’s ar- 
gument. Moreover, appellant’s view that the evidence of 
prior non-identification of the suspects was not properly 
admissible is not well taken. Such evidence appropriately 
comes within an exception to the hearsay rule for prior 
identifications, for the law has recognized that it is in- 
creasingly important to defense and prosecution to pro- 
vide the facts and circumstances to flesh out such prior 
identifications. 

The prosecutor’s rebuttal argument linking appellant 
as the second assailant with one of the men found in the 
stolen car was proper and unobjected to. The evidence 
abundantly supported this argument, which itself cons- 
tituted appropriate rejoinder called for by the closing 
argument of appellant’s own trial counsel. 


II 


Appellant’s complaint of violation of his rights by the 
seizure of his incriminating shoes and gloves during the 
execution of the arrest and search warrants is no better 
founded. Initial entry into appellant’s apartment was 
authorized by the warrants both to arrest him and to 
search for the instrumentalities of the crimes. Once entry 
was made and the two items readily identifiable as incrim- 
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inating evidence of the crimes were found in open view, 
they could properly be seized even though appellant himself 
was not then found. In any event, the search warrant it- 
self justified seizure of the items as instrumentalities of 
the crime properly characterized in the warrant. Appel- 
lant’s effort to characterize as mere evidence the shoes and 
gloves, both of which were highly instrumental in the 
commission of the crimes charged, is of small consequence 
under the circumstances, 


Ii 


Appellant finally urges that the trial court abused its 
discretion in imposing consecutive sentences for rape and 
robbery here. We see no merit to this claim, for such 
obviously distinct common-law crimes fall within none of 
the categories justifying invocation of the rule of lenity 
to resolve ambiguities of legislative intent in sentencing. 


ARGUMENT 


I. The prosecutor’s closing argument did not exceed the 
bounds of proper advocacy. 


(Tr. 27-80, 48-49, 87-88, 129-185, 141-143, 150-154, 
162, 170-173, 240-241, 255, 317, 388-338 342-334, 
396-897) 


Appellant’s primary complaint alleges prosecutorial mis- 
conduct based on the claim that the prosecutor injected 
in closing argument matters not founded in the record 
before the jury at trial of this case.” Appellant first 
asserts that the prosecutor improperly emphasized that 
Catherine Celeste Stokes, the sister of the victim, did not 
identify either Jerome Martin or Stanley Jackson as the 
man who in the course of the crime attempted to enter 
and rob the women’s apartment. He further urges that 
the prosecutor improperly suggested a connection between 
Jerome Martin and the appellant. Neither of these claims 


7 Appellant’s Br. 18-23. 
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withstands scrutiny in fact or law as a basis for reversal 
of the present convictions. 

Preliminarily we note that neither of the present claims 
was set forth by way of objection or suggestion of error 
in the trial court at the time corrective action was still 
available there. This was in spite of the fact that both 
claimed errors came forth with full and fair warning as 
natural parts of the prosecutor’s coherently developed 
analysis of the case.’ And it was in spite of the fact that 
trial counsel for appellant had in each instance earlier 
demonstrated awareness of the precise issues and argu- 
ments involved.’ The record thus strongly suggests that 
appellant’s counsel with reason did not regard as faulty 
the arguments now complained of, or if he did, he deter- 
mined to gamble on a favorable verdict and to save his 


*Counsel for appellant at trial, whose able performance was 
commended by the court (Tr. 338), never voiced any quarrel with 
the prosecutor’s arguments, although an examination of the argu- 
ments themselves indicates there were many opportunities to fore- 
stall the obvious if counsel had chosen to do so, See Tr, 342-362, 
especially 358-361; Tr. 375-384, especially 375-376, 382-383. We 
have set out the pertinent portions of both arguments in footnotes 
14 and 31, infra. 


® Appellant’s counsel at trial interposed an objection during the 
examination of Celeste Stokes to her viewing Martin and Jackson 
in the courtroom and testifying whether she had seen them on the 
date of the crime, July 28, 1966, on the ground that this would im- 
properly bolster the witness’ positive identification of appellant (Tr. 
141-142). The court overruled the objection and permitted the wit- 
ness to view these men and testify that she had not seen them 
(Tr. 142-143). After the witness testified she had viewed the men 
on July 29 in separate confrontations under police auspices, appcl- 
lant’s counsel also objected to the witness’ testimony as to the July 
29 confrontations on the same ground urged before (Tr, 152-154). 
The court rejected this objection also, but excluded further testi- 
mony on the basis that the witness had already testified she did 
not see Martin or Jackson on July 28 and there was no need to 
pursue the matter further (Tr. 154). 

We note also that it was appellant’s own trial counsel who urged 
in argument that appellant’s connection with Jerome Martin and 
the stolen automobile was not mentioned by the prosecution, and 
in effect challenged the Government to explain its theory of the 
case on rebuttal by arguing that this was central to the case. See 
Tr. 362-375, especially 366-370. 
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objections in the event of an unfavorable verdict as an 
ace in his appellate hand. Cf. Robertson v. United States, 
124 U.S. App. D.C. 309, 311, 364 F.2d 702, 704 (1966). 
In view of this apparent choice and the overwhelming 
evidence of appellant’s guilt of the crimes charged, we 
submit that the power vested under the plain error rule 
“to prevent miscarriage of justice” simply is not engaged 
by the facts here.* See, e.g., United States v. Socony- 
Vacuum Oil Co., 310 U.S, 150, 239 (1940); Karikas v. 
United States, 111 U.S. App. D.C. 312, 316, 296 F.2d 
434, 438 (1961) ; McAbee v. United States, 111 U.S. App. 
D.C. 74, 77, 294 F.2d 708, 706 (1961). 


a. The prosecutor properly argued the fact that the 
eyewitness failed to identify two other suspects but 
did identify the appellant. 


At trial of this case Catherine Celeste Stokes unequiv- 
ocally identified the appellant as the man who came to 
the women’s seventh-floor apartment door at the time 
Elizabeth F. Stokes was still being attacked in the base- 
ment of the apartment building, and the witness also 
testified neither Jerome Martin nor Stanley Jackson was 
that man (Tr. 182, 162; 142-143, 150-154). Appellant 


10 Appellant at one point in his brief suggests it would have been 
useless to object during the course of argument (Appellant’s Br. 
18). This position not only avoids the fact that the particular 
arguments made were amenable to being stopped before any 
damage was done if appellant’s counsel had chosen to do so, but also 
reflects misjudgment by appellate counsel of the efficacy of the 
corrective procedures which could have been invoked on appellant’s 
behalf. We do not think appellant may ignore the necessities of 
orderly judicial procedure which demand in these circumstances 
that a possibly futile trial be prevented by permitting the trial 
court opportunity to consider the objection and the Government 
opportunity to defend its position or forego introduction of the 
matter complained of. United States v. Indiviglio, 352 F.2d 276 (2d 
Cir. 1965) (en banc), cert. denied, 383 U.S. 907 (1966). 


12 The trial court’s instructions advised the jury that the argu- 
ments of counsel were not evidence and that the jury’s recollection 
controlled (Tr. 396-397). The prosecutor also reminded the jury of 
both these principles (Tr. 343). 
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urges that this latter point, which the prosecutor empha- 
sized in his closing argument, was unfounded in the record, 
and that it constituted improper bolstering of the Gov- 
ernment identification evidence which should have been 
excluded as hearsay.” 

Appellant’s view that the record is devoid of support 
for the prosecutor’s argument is inaccurate. Celeste 
Stokes first made a courtroom identification of the appel- 
lant (Tr. 182). The record demonstrates that Jerome 
Martin and Stanley Jackson thereafter were presented in 
the courtroom to Celeste Stokes who testified that she 
could not identify either of them as the man she had seen 
at her apartment door on the day of the crime, July 28 
(Tr. 142-148, 150). The record also shows that the wit- 
ness testified she was confronted under official auspices 
with both these men the next day, July 29, after being 
called downtown and informed that the stolen automobile 
had been recovered while occupied (Tr. 151-152).% There 
was other testimony indicating that Martin and Jackson 
were the car’s occupants at the time of its recovery (Tr. 
170-171, 173). And Celeste Stokes also testified that she 
identified the appellant “without any doubt” in a lineup 
of eight or ten men at police headquarters on the evening 
of July 30 as the man who had come to the apartment 
door during the attack on her sister (Tr. 162). 

In this factual context, we do not think appellant may 
now premise a claim of plain error on the view that the 
absence of more specific or extensive testimony concern- 
ing the identification confrontations on July 29 must pre- 
clude the straightforward closing argument thereafter 
made for the prosecution. We find nothing deceptive or 


12 Appeliant’s Br, 14-19. 


*3 Further testimony concerning what happened at the July 29 
confrontations was cut off for the reasons indicated in footnote 9, 
supra. 


** That portion of the prosecutor’s argument of which appellant 
complains is as follows: 


“Celeste Stokes, who told you her age was seventy-three in 
April, was in her apartment on that Thursday afternoon and 
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she heard some noise outside. She went to the door, and you 
know the story as well as I about what happened. A young 
man was walking away from her door. You know, by the way, 
that she didn’t hear any footsteps leaving the door. And she 
told you, depending on the type of shoes, she would or would 
not hear someone walking outside, which seems entirely 
probable. 

She did tell you, however, that she opened the door, expect- 
ing someone to be there, because she hadn’t heard them walk 
away, and this young man came walking back up to her. 

She did not testify what kind of shoes this man had on, but 
I submit to you you know why she did not hear any footsteps 
leaving that door, because not only was it David Garris there, 
but these again are the shoes that he was wearing and they 
wouldn’t make any sound on the floor, the tile floor outside 
her door. 

Now, she had ample opportunity to observe the young man 
that she had never seen before. She talked with him face-to- 
face. 

She was a very quite [sic], very articulate witness, and be- 
cause of her age, I think you would want to judge her very 
carefully when she first took the stand, and I believe you did. 
She was an intelligent, able and totally honest witness. She 
came forth and gave her opinions on that stand. By the time 
she had left that stand, ladies and gentlemen, I hope that you 
recognized her not only as an honest witness but as a witness 
who was much younger in years, at least as to her observational 
powers, as to the carefulness with which she testified. 

You know that woman was called the next morning out in 
Virginia. Her sister had been attacked, raped, beaten, robbed. 
She left; went to Virginia. She knew by that time that two 
boys had driven off in the car. She was called to come down 
to Police Headquarters and she knew that two boys had been 
caught in the car later that night. 

Now, put yourselves in that position. With some trepidation 
you would go down, certainly at her age, to see if you could 
recognize either one of those two boys as the one that came to 
your door. And knowing what she knew, the compulsion or 
the inclination to identify one of them must have been a factor 
to be contended with. 

Did she identify either one of those two? Was one of those 
boys a broad-shouldered fellow, namely Jerome Martin? Yes. 
Was he lighter in color than the other boy? Yes. Was Stanley 
Jackson darker in color, shorter in height? Yes. Everything fit, 
ladies and gentlemen, Stanley Jackson and Jerome Martin, 
the two. But who stopped that inference? Celeste Stokes. She 
said: No, neither of these people can I recognize as the boy who 
came to my door. 

Was she eager to identify someone? Was she trying to 
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distorting in the rhetorical quotations and questions pre- 
sented by the prosecutor. Certainly, it was a perfectly clear 
inference from the evidence that Celeste Stokes had not 
identified Martin or Jackson as the culprit at any time in- 
cluding July 29. Indeed, the trial judge concluded as much 
when he ruled that further testimony was unnecessary to 
develop the fact that Celeste Stokes had been unable to 
identify Martin or Jackson.” It was also clear from the 
evidence that the July 29 confrontation took place under 
circumstances of knowledge by Celeste Stokes that two 
men had driven off in the stolen car and the two she 
was viewing were the ones found in it a few hours later.’® 


identify somebody or letting any one police or anyone else 
influence her? Obviously not. 

Does she know what she is talking about when she tells you 
David Garris [is] the man? Under those circumstances she 
said, no. The next day she was called back to view a line-up 
with eight to ten people. She said: Yes, I see him. And I 
believe she said from that witness stand, in answer to Mr. 
McDaniel’s question: I told the police without a doubt, when 
I saw the line-up, it was David Garris. 

Now under those circumstances, ladies and gentlemen, I be- 
lieve you have an idea of what type of person Miss Stokes is, 
whether she is subject to being influenced one way or another, 
whether she knows what she is talking about.” (Tr. 358-361). 


5 The court stated: 


“I am inclined to agree with [defense counsel in regard to 
limiting the inquiry] but for a different reason. 

She has already testified that on the 28th she did not see 
Jackson or Martin, and so I don’t see any need to pursue it 
any further.” (Tr. 154.) 


For reasons developed in text below we believe the trial court 
should have permitted more extensive exploration of the facts 
surrounding the confrontation with the suspects. Nevertheless, 
the fact remains that the jury was not without clear evidence that 
the witness could not identify them. 


16In addition to the obvious contact the witness had with her 
sister and the police, the witness related a portion of the initial 
remarks made to her by her sister after the attack informing her 
of what had happened (Tr. 141). She also indicated the subject of 
her conversation with the police the next day as to the necessity 
of her visiting court and police headquarters to view Martin and 
Jackson (Tr. 151). 
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And of course the jury was able to see for itself whether 
the victim’s description of her assailants as to their rela- 
tive skin color and build matched the suspects (Tr. 48- 
49). The prosecutor’s argument thus covered ground 
which had been adequately, if not fully, developed in the 
record. We think the non-identification of the suspects 
under highly suggestive circumstances was thus fairly 
available in the evidence for argument. 

Appellant’s attempt to characterize the eyewitness tes- 
timony concerning the non-identification of Martin and 
Jackson as mere prior consistent statements is a faulty 
basis of attack.” In the first place, the continuing valid- 
ity in this jurisdiction of the rule against prior consistent 
statements upon which appellant so heavily relies is itself 
doubtful after this Court’s decision in Baber v. United 
States, 116 U.S. App. D.C. 358, 324 F.2d 390 (1963), 
cert. denied, 376 U.S. 972 (1964).** But in any event 
identification testimony has long occupied a unique posi- 
tion in the law distinguished from prior consistent state- 


ments.’? The former is regarded as more probative and 


17See Appellant’s Br. 15. 


18In support of his proposition appellant relies on two cases 
involving prior consistent written statements. See Appellant’s Br. 
15. This Court has indicated that that rule is of limited validity 
in circumstances where the declarant is available for cross- 
examination. See Baber v. United States, supra at 362, 324 F.2d at 
394; and see Copes v. United States, 120 U.S. App. D.C. 234, 238, 
345 F.2d 723, 727 (1964), and authorities there cited, quoting Judge 
Friendly in United States v. DeSisto, 329 F.2d 929, 933 (2d Cir.), 
cert. denied, 377 U.S. 929 (1964): 


“The rule limiting the use of prior statements by a witness 
subject to cross-examination to their effect on his credibility 
has been described by eminent scholars and judges as ‘pious 
fraud,’ ‘artificial,’ ‘basically misguided,’ ‘mere verbal ritual,’ 
and an anachronism ‘that still impede(s) our pursuit of the 
truth.’ ” 


22The recent trend of courts and scholars is to admit prior 
identifications as substantive proof of identification. See, ¢.9., 
Gilbert v. California, 388 U.S. 263 at 272-273 n.3 (1967); United 
States v. DeSisto, supra, cited'in Appellant’s Br. at 15; People v. 
Gould, 54 Cal.2d 621, 354 P.2d 865 (1960). See also 4 WIGMORE, 


reliable than courtroom identification,2° where the latter 
is both less reliable than and lacking in relevance to the 
courtroom testimony supported.*! Indeed, appellant’s brief 
recognizes the validity of the exception to the hearsay 
rule for prior identification evidence, but urges that “non- 
identification” should be treated as an exception to the 
exception because it merely “bolsters” the identification 
evidence in the same way that prior consistent statements 
“bolster” the main testimony. But the traditional rea- 
son for exclusion of prior consistent statements, as we 
have suggested, is rather that they are unreliable and 
irrelevant until after impeachment when they become pro- 
bative on the question whether the inconsistent impeach- 


EVIDENCE § 1130 (3d Ed. 1940); Annot., Extrajudicial Identifica- 
tion, 71 A.L.R.2d 449, §§ 7-12 (testimony by identifier), $§ 13-19 
(testimony by a third person) (1960). 


*0Chief Justice Traynor, writing for the majority of the Cali- 
fornia Supreme Court, put the distinction in clearest form: 


“Evidence of an extra-judicial identification is admissible, 
not only to corroborate an identification made at the trial, but 
as independent evidence of identity. Unlike other testimony 
that cannot be corroborated by proof of prior consistent state- 
ments unless it is first impeached, evidence of an extra- 
judicial identification is admitted regardless of whether the 
testimonial identification is impeached, because the earlier 
identication has greater probative value than an identification 
made in the courtroom after the suggestions of others and the 
circumstances of the trial may have intervened to create a 
fancied recognition in the witness’ mind.” People v. Gould, 
supra, 354 P.2d at 867. 


And see McCorMIcK, EVIDENCE 75-76 (1954), pointing out the 
obvious, that “[t]he fresher the memory, the fuller and more ac- 
curate it is.” Regarding the acknowledged probative value of prior 
identifications, see United States v. Forzano, 190 F.2d 687 (2d Cir. 
1951); Morgan, Hearsay Dangers and the Application of the Hear- 
say Concept, 62 Harv. L, REV. 177, 192-196 (1948); Comment, 19 
Mp. L. Rev. 201 (1959); Comment, 30 Rocky Mr, L. REV. 332 
(1958). 


21 See 4 WIGMORE, supra § 1124. 


22 See Appellant’s Br. 15-16. In support of this proposition appel- 
lant cities only prior consistent statement cases. 
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ing statement was ever uttered.2 Prior nonidentification 
testimony, however, does not suffer the same infirmities. 
Like the positive identification testimony itself it is actual 
not merely verbal;** it is both reliable and relevant. 
While not directly probative of the positive identifica- 
tion, the testimony here provided evidence of surrounding 
circumstances indispensable to fair and effective judgment 
as to the reliability of the positive identification of appel- 
lant. The earlier confrontation With the two suspects was 
highly suggestive, as the prosecutor remarked, and the 
failure of the witness to identify those men placed the 
subsequent identification of appellant in a wholly different 
perspective. For the natural inclination in the witness to 
identify the two Suspects must have been strong where 
they had been found in the stolen car but hours after 
the crimes, and their relative skin color and build matched 
the known description of the two assailants. As the prose- 
cutor in argument pointed out, everything fitted, but 
Celeste Stokes still declined to identify anyone until she 


identified the appellant without any doubt the next day. 
The eyewitness’ elimination of the most likely suspects 
legitimately placed a basis in demonstrable facts before 
the jury to aid its analysis of her identification of the 
appellant. Moreover, this evidence was especially needful 
here to preclude the unwarranted inference which appel- 
lant could be expected to draw from its absence, namely 


=> See 4 WIGMORE, supra $1126 at 198-199, 
** See Judy v. State, 218 Md. 168, 146 A.2d 29, 32 (1958). 


** The additional step between the proof and the ultimate fact 
proved in this situation does not increase the hearsay danger of 
unreliability, for memory is best tested early. Nor does that step 
create the prior consistent statement problem of lack of relevance 
to the truth of the in-court statement, for the evidence fleshes out 
the very basis of the latter. Though of course a negative does not 
prove the positive, the negative fact nevertheless amounts to im- 
portant independent evidence and corroboration. Similar evidence 
affecting the certitude of the Positive identification is now regarded 
as of central importance such that even constitutional questions 
turn on its presence or absence, See United States v. Wade, 388 
U.S. 218 (1967); Gilbert v. California, 388 U.S. 263 (1967). 
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that the other suspects committed the crimes.2* And this 
in fact was precisely the argument which appellant’s trial 
counsel still urged on the jury.2”7 Appellant’s demand to 
exclude such evidence in the name of mechanical adher- 
ence to a rule fashioned for wholly distinct circumstances 
would not only give an unwarranted boon to those who 
would put the jury on a false track but also deprive the 
jury of the information it justly required to evaluate the 
basis and certitude of the crucial identification of the 
accused. 

In short, as a matter of fact or clear inference, all that 
the prosecutor urged upon the jury was before it. We 
know of no rule of law which prevents the prosecutor 
from pointing out to the jury persuasive factors eliminat- 
ing obvious red herrings and developing the quality of 
the identification in such an instance as this. Appellant 
may not complain because these fair blows struck hard. 


b. The prosecutor’s rebuttal argument linking appel- 
lant as the second assailant with Jerome Martin 
constituted appropriate rejoinder to the argument 
for appellant. 


Appellant next urges that the prosecutor exceeded 
proper bounds by suggesting a connection, claimed not to 
be shown in the evidence, between Jerome Martin and the 
appellant.* For argument he has set out portions of the 
prosecutor’s rebuttal argument and appended a commen- 


26 The prosecutor in fact anticipated this and successfully argued 
the point to the court when Celeste Stokes’ testimony as to the 
in-court confrontation with Martin and Jackson was first offered 
(Tr. 142). Of course, the argument applies equally to the wit- 
ness’ testimony on the out-of-court confrontation. See Tr. 142-143, 
150; and Tr. 151-154, respectively. 


*7 See the testimony of defense witness West which attempted 
to place Martin and an unknown man in the complainant’s white 
Pontiac just after the time of the offense (Tr. 240-241, 255). And 
consider appellant’s trial counsel’s argument quoted and discussed 
infra, Argument Ib. 


25 Appellant’s Br. 19-23. 
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tary to each in an effort to demonstrate what he considers 
to be improprieties. 

The fact is that the prosecutor only once peripherally 
mentioned Jerome Martin in his main argument.*? Then 
in the closing argument of :appellant’s trial counsel Mar- 
tin and the other young men witnesses, but Martin in 
particular, were projected as major figures in the crime.*° 
Indeed, judging from the jell of his counsel’s final argu- 
ment, it may be said that the thrust of appellant’s defense 
was to urge to the extent possible that Martin was a 
culprit, and that one of the other young men witnesses 
or an unknown man committed the crimes with Martin. 
Defense counsel challenged the Government to present its 
theory of the case (Tr. 366). He pitched his argument 
on the position that “there is not one iota of evidence 
connecting this Defendant with ... the automobile,” that 
“any relationship between the accused persons would have 
to be in terms of relation with the automobile” which he 
indicated was the item of evidence that brought the crime 
before the jury for trial (Tr. 368-370). Defense counsel 
then went on to urge in his final remarks: 


“The crime has been committed. I heard not one 
statement made by the prosecution that Jerome Mar- 
tin was the boy involved. I think the evidence shows 
that. It points directly to him in every fashion con- 
ceivable. 

What evidence do we have to connect this Defend- 
ant with Jerome Martin? 

There aren’t but two people who testified in this 
case that he or they saw Jerome Martin. That is 
Stanley Jackson and Charles West. They saw Jerome 
Martin in an automobile. One was riding with him. 
The other one said he wasn’t. Who was it that was 
with Jerome Martin? Was it David Garris? Was it 
Charles West? Was it: Stanley Jackson? Or was it 
somebody else?” (Tr. 374-375.) 


29 See footnote 14, supra. 


3° Closing argument for appellant appears at Tr. 362-375. 
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Thus it was that it became incumbent upon the prose- 
cutor in his closing argument to seal shut this spurious 
escape route fashioned for appellant by his counsel.?? The 
prosecutor pointed out that Martin was not on trial, nor 
were the others (Tr. 375-876). Drawing from facts and 
inferences plain on the record, he set forth in answer to 
appellant’s challenge the Government’s theory of the case. 
In line with the evidence, the prosecutor suggested that 
appellant went up to the apartment while the broad- 
shouldered young man took his turn with the victim in 
the basement;* that appellant and Martin drove from 
the garage and Martin kept the car;** and that the cap- 


* Rebuttal argument for the Government appears at Tr. 375- 
384. The part to which appellant now takes exception is as follows: 


“I said at the beginning that David Garris made several 
mistakes. He made one very bad mistake when after Miss 
Stokes had been attacked and the broad-shouldered boy was 
left downstairs, he went upstairs and found somebody home. 
That is the first thing that put him in this case. 

He made a very serious mistake when he had the shoes and 
the gloves, two instruments of this crime used to carry it out, 
he had those in his possession fifty hours after it occurred and 
in places where the occupant of the apartment would put them. 

And he made a third very serious mistake. He took a key 
case. He kept it with him. And after those boys sped out of the 
garage, Jerome Martin went on his way later in the evening 
with the car, without David Garris, and Garris kept this key 
case. 

If Jerome Martin had not kept driving that car, there may or 
may not have ever been a solution of this case.” (Tr. 382-383.) 


82 Tt seems superfluous to detail the evidence in support of these 
arguments here, for we think the evidence is very clear. Never- 
theless, we point out that the testimony indicated that one assailant 
went upstairs to the apartment while one remained with the victim 
(Tr. 27-29, 129-135) ; that appellant was the one upstairs (Tr. 132- 
133); that one was broad-shouidered (Tr. 49): that Martin was 
arrested in the car taken from the victim (Tr. 170-173) ; and of 
course the jury could see for itself on several occasions (Tr. 87-88, 
142-143, 333) whether Martin was the broad-shouldered one as even 
the appellant described him (Tr. 317). 


8 The victim herself saw the two attackers drive off in her car 
(Tr. 29-30); and the mass of Government evidence in this case 
pointed to the conclusion that one of those men was the appellant. 
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ture of Martin in the car fitted the puzzle and was a 
possible solution to the case (Tr. 382-383) .™ 

We think it farfetched for appellant now to complain 
of such rebuttal when he himself sought, as the prosecutor 
originally anticipated he might,®° to place Martin in the 
case and to throw the blame on Martin and some other. 
The prosecutor met this defense effort by arguing the 
Government’s theory of the case based upon the evidence 
and the reasonable inferences therefrom to fix this ap- 
pellant with his companion in the crime.* We believe 


34 Appellant’s counsel himself suggested that the finding of the 
car was the solution to the case (Tr. 369-370). As we have pointed 
out, appellant’s counsel also sought what he thought was the bene- 
fit of linking Martin to the case. The prosecutor suggested no 
more to the jury than what appellant asked and what was obvious 
on the record. We see no hint of extra-record knowledge by the 
prosecutor stated or implied in this sentence. See Lawn v. United 
States, 355 U.S. 339, 359-360 n.15 (1958); compare Reichert v. 
United States, 123 U.S. App. D.C. 294, 298, 359 F.2d 278, 282 
(1966). 

To avoid confusion, we note that appellant’s brief erroneously 
relates that the trial court “warned” the prosecutor about the link 
between Martin and the appellant. See Appellant’s Br. 21. But 
the record reveals at the point to which appellant refers that the 
prosecutor was interested in impeaching appellant’s denial that 
Martin had ever been in his apartment (Tr. 317) through intro- 
duction of the fact that Martin’s fingerprint was found on the 
television set there. Both the prosecutor and the court expressed 
concern that this might prejudice appellant by leading the jury to 
believe, as was the fact, that this television had been stolen in the 
course of another crime. The prosecutor therefore determined not 
to offer the evidence. (Tr. 334-338.) 


35 See footnotes 26 and 27, supra. 


36 As we have indicated, there was clearly adequate factual basis 
in the evidence to support the prosecutor’s argument. See Pritchett 
v. United States, 87 U.S. App. D.C. 374, 376, 185 F.2d 438, 440 
(1950), cert. denied, 341 U.S. 905 (1951); United States v. El 
Rancho Adolphus Products, 140 F.Supp. 645, 653 (M.D. Pa.), 
affirmed, 243 F.2d 367 (3rd Cir,), cert. denied, 353 U.S. 976 (1957). 
Moreover, the argument was invited by defense counsel’s own argu- 
ment. See Lawn v. United States, supra at 359-360 n.15; Keys v. 
United States, 120 US. App. D.C. 3438, 346, 346 F.2d 824, 827, 
cert. denied, 382 U.S. 869 (1965); Bobb v. United States, 351 F.2d 
863, 868 (8th Cir. 1965); Del Cristo v. United States, 327 F.2d 208 
(5th Cir. 1964) ; Baker v. United States, 115 F.2d 533, 544 (8th Cir. 
1940), cert. denied, 312 U.S. 692 (1941). 
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appellant may not compel the prosecution to forego such 
appropriate argument merely because it conflicts with ap- 
pellant’s theory of the case. 


II. Appellant’s incriminating shoes and gloves found in 
the execution of valid arrest and search warrants 
were not immune from seizure. 


(Tr. 15, 26, 50-68, 174D-174F, 176-178, 180, 187, 
188-192, 194-195, 327) 


Appellant next complains that the motions and trial 
judges erred in failing to suppress as evidence two items 
seized from appellant’s apartment on July 30, 1966.7 He 
urges that the search and seizure were illegal because the 
search warrant seeking blood-spattered clothing used in 
commission of the crime improperly characterized it as 
instrumentalities instead of mere evidence. Appellant 
then casts the issue in terms of whether the police in exe- 
cuting a search warrant issued under F.R. Crim. P. 41(b) 
may search for and seize mere evidence, arguing that 
they may not. We disagree both with appellant’s formu- 
lation of the issue in this respect and his result. 

The executing officers, it will be recalled, arrived at 
appellant’s apartment about 7 p.m. on Saturday, July 30, 
after obtaining an arrest warrant for appellant and a 
search warrant for his apartment for the clothing he wore 
during the commission of the crime.** Armed with both 
warrants, the officers sought entry to the locked apart- 
ment. Having received no response to their knocks and 
found no one to let them in, they obtained entry by climb- 
ing in an unlocked window. (Tr. 174E-174F.) On en- 
tering the apartment consisting of a room on the ground 
floor and a basement kitchen, the officers failed to find 
the appellant (Tr. 15; 180). But they did find and seize 
a number of items lying about appellant’s room, includ- 


37 Appellant’s Br, 23-25. 


38 The record on appeal has been supplemented with the warrants 
and their supporting affidavits. 
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ing certain clothing and objects known to have been stolen 
(Tr. 50-68). Among these were a pair of tennis shoes, 
a pair of gloves, and a set of keys all lying about in open 
view.*° The search for appellant continued with the re- 
sult that he was located and arrested sometime later at 
the home of a girl friend (Tr. 194-195, 327) .° 

In these circumstances we believe that the entry and 
seizure may be justified without reaching the questions 
posed by appellant. With the arrest warrant alone and 
in the absence of a response from inside appellant’s apart- 
ment when they arrived, we think the officers were justi- 
fied in making a peaceable entry which required no break- 
ing.“* Certainly they could enter this most likely place 
to find appellant to satisfy themselves that appellant had 
not concealed himself on the premises and that he posi- 
tively was not there.“ Once entry was gained and before 


*° The tennis shoes were found placed under appellant’s bed (Tr. 
178); the gloves lying on a radiator (Tr. 177); and the key case 
lying on a windowsill (Tr. 176). The testimony of Detective Holden 
as to the location of these objects was confirmed by Detective Blau- 
velt (Tr. 188-192). These were the only items from appellant’s 
apartment introduced in evidence. 


‘°We note incidentally here that the opinion issued by Judge 
Gasch, before whom the motion to suppress was heard, apparently 
accepted a statement of defense counsel that appellant was arrested 
before the arrival of the police at his apartment. 262 F, Supp. 175, 
176 (1966). That this was incorrect is shown by the testimony of 
both sides at trial. The matter is of no significance to the lower 
court rulings, but is of significance to our argument here. 


42 Compare Shepherd v. United States, 100 U.S. App. D.C. 302, 
308-309, 244 F.2d 750, 756-757 (1956), reversed, 357 U.S. 301 
(1958), and cases cited therein. 


*2 To be sure, an arrest warrant describes no particular place at 
which its object must be found. However, the arrest warrant and 
affidavit here did give appellant’s address and, as the search warrant 
affidavit noted, the officers were in possession of information indi- 
cating appellant’s recent presence on the premises. There was thus 
a strong basis in probable cause to think appellant might be present 
80 as to permit at least a peaceable entry under warrant to arrest 
him. See Ellison v. United States, 93 U.S. App. D.C. 1, 206 F.2d 
476 (1953); Morton v. United States, 70 U.S. App. D.C. 329, 147 
F.2d 28, cert. denied, 324 U.S, 875 (1945) ; Martin v. United States, 
183 F.2d 436, cert. denied, 340 U.S. 904 (1950). 
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the purpose of the arrest warrant was exhausted, the 
objects lying about in open view in appellant’s room had 
of course come within the observation of the officers and 
to the extent they were readily identifiable as cireum- 
stantially incriminating evidence they were subject to 
seizure.** Indeed, given this appropriate and legal entry 
onto the premises, there was no bar to seizure of the items 
now sought to be suppressed even if they constituted 
“mere evidence.” Warden v. Hayden, 387 U.S. 294 
(1967) .4 


“The plain view cases are myriad and we think the situation 
facing the officers here was an apt one for application of the prin- 
ciple. “[T]he police are not required to close their eyes and need 
not walk out and leave the article where they saw it.” United States 
v. McDaniel, 154 F. Supp. 1 (D.D.C. 1957), affirmed, 103 U.S. App. 
D.C. 144, 255 F.2d 896, cert. denied, 358 U.S. 853 (1958). And 
see, e.g., Lefkowitz v. United States, 285 U.S. 452, 465 (1982), 
interpreting Marron v. United States, 275 U.S. 192 (1927); Hiet 
Vv. United States, 125 U.S. App. D.C. 338, 372 F.2d 911 (1967); 
Ellison v. United States, supra. 

Morrison v. United States, 104 U.S. App. D.C. 352, 262 F.2d 
499 (1958), cited by appellant, gives the appellant scant aid here, 
and in fact cuts against his position. Of course, that case has 
been sapped of a certain vitality by the recent Hayden decision. 
But the most crucial point of Morrison is that the Court itself put 
aside the type of warrant-seizure involved in our case: “We do not 
here have the problem of the admissibility of purely evidentiary 
material . . . seized under a search warrant.” 104 U.S. App .D.C. 
at 354, 262 F.2d at 451. Very importantly, the Court implied that 
had the police been properly on the premises, as they were in the 
present case, the seizure would have been valid because the Court 
thought it necessary to decide whether the entry onto the premises 
had been legal, apparently believing a legal entry would have vali- 
dated the seizure. 

Compare Gilbert Vv. California, 388 U.S. 263, 269, 274-276 (1967). 
In that case the Supreme Court vacated certiorari on the question 
whether a warrantless search of a locked apartment while in 
pursuit of an escaping felon which turned up incriminating evi- 
dence violated the Fourth Amendment, since the facts did not appear 
with sufficient clarity. The appendix to the majority opinion, how- 
ever, does not suggest that a seizure such as the one in the present 
case would be held invalid. The opinion of the Ninth Circuit dealing 
with different crimes arising out of the same transaction is also 
instructive in this respect. Gilbert v. United States, 366 F.2d 923, 
929-934 (1966). 


**In Hayden the Supreme Court inferred that the officer who 
found the defendant’s clothes in a washing machine was searching 
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In any event, however, appellant’s challenge to the 
Search warrant itself is not persuasive. We believe the 
search warrant was sufficient to authorize entry into the 
premises in conjunction with the arrest warrant or alone 
and to permit seizure of clothing found in open view 
there.” In view of the bloody nature of the attack and 
appellant’s return shortly thereafter to his apartment,** 
as well as the knowledge available to the police conducting 


for weapons, though he testified he was searching for the defendant 
or the stolen money. The Court nevertheless held lawful the seizure 
of “mere evidence” pursuant to this search, 387 U.S. at 299-300. 


* Appellant urges that clothi 
traditional categories of m 
lant’s Br. 25, citing the co 


as faced the mere evidence claim 
aS by one rationale or another held valid 
worn during the commission of a crime. 
den, supra; Morton v. United States, 
3 ing; arrest); Galliher v. 
F.2d 594 (8th Cir. 1966) (shoes; 
son, 246 F. Supp. 219 (D. Me. 196. 
V. Guido, 251 F.2d 1 (7th Cir.), (1958) 
(shoes; warrant): Stat. 2d 444 (Iowa 1966) ; 
State v. Bisaccia, 45 (1965) (shoes; war- 
rant); Boles vy, Commonwealth, 304 Ky. 216, 200 S.W.24 467 (1947) 
(bloody clothing: warrant). Contra, LaRue v. State 149 Tex. Ct. 
App. 598, 197 8.W.2d 570 (1946). Thus appellant’s argument that 
the F.R. Crim. P. 41(b) category of instrumentalities must be 
read restrictively is a thin reed indeed. We do not here further 
elaborate our view that the specification of the clothing in the pres- 
ent warrant fits within the meaning of Rule 41(b), especially when 
that provision is read in the light of the considerations provoking 
the categorization in the rule, for this question has been fully 
briefed and argued by the Government in Fuller Vv. United States, 
D.C. Cir. No. 19.532. decided November 20, 1967. This decision, 
handed down after preparation of the present brief, found no con- 
stitutional infirmity in a similar warrant for clothing worn during 
the crime and suggested that Rule 41(b) also did not bar issuance 
of a warrant therefor. 


** These circumstances were fully related in the affidavit to the 
search warrant and evidence thereon also appeared at trial. 
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the search,? neither the tennis shoes nor the gloves as- 
sumes such remoteness from use in commission of the 
crimes as to preclude a reasonably prudent police officer 
from seizing them on the scene. Both were in fact liter- 
ally instrumental in commission of the crimes, making 
possible appellant’s stealthy and sudden attack * and in- 
suring the absence of tell-tale fingerprints at the scene 
or on the car.? Appellant of course emphasizes the 
failure to identify the victim’s blood on the clothing.** 
But officers should not be required to resolve reasonable 
doubts against seizure where the precise nature of the 
object cannot be known until subsequent analysis, nor 
should the subsequently determined nature or use of the 
object invalidate a seizure reasonable when made. See 
United States v. Pardo-Bolland, 229 F. Supp. 473 (S.D. 
N.Y. 1964), affirmed, 348 F.2d 316 (2d Cir.), cert. de- 
nied, 382 U.S. 944 (1965) ; and Seymour v. United States, 
369 F.2d 825 (10th Cir. 1966), cert, denied, 386 U.S. 
987 (1967); cf. Marron v. United States, 275 U.S, 192, 
199 (1927). The seizure by the police of two items here 
used in committing the crimes charged under a search 


‘7 Detective Holden, who conducted the search, had been to the 
Scene of the crime and observed tennis shoe prints there (Tr. 174D, 
180). Also, it is reasonable to infer that the detective’s investigation 
and interviews with the victim had turned up the fact that one of 
her assailants had gloved hands as She subsequently testified at 
trial (Tr. 26), giving the finding of the gloves lying out on a radi- 
ator in mid-summer unusual significance (Tr. 177). 


“8 The victim was attacked from behind in a basement garage 
with a concrete floor (Tr. 26, 187). Yet she heard no footsteps 
until she was struck (Tr, 26). 


*°The absence of fingerprint evidence was in fact one of the 
points of argument taken up by appellant’s counsel (Tr. 368), 


‘Even if the items of clothing could be said to be less than 
“essential” to the commission of the crime (but see United States 
Vv. Guido, supra), they were “none the less a part of the outfit or 
equipment actually used to commit the offense” and “closely related” 
to the acts involved. Marron v. United States, supra at 199, 


51 See Appellant’s Br. 23. 
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warrant issued therefor was thus not unreasonable.” 

This is a case where the police carefully armed them- 
selves with both arrest and search warrants. In attempt- 
ing to execute them at appellant’s premises they gained 
entry and observed in open view certain items of property 
introduced in evidence at trial, two of which are now 
complained of. Appellant’s tennis shoes which matched 
prints left at the crime scene and his gloves which left 
rabbit hairs on the victim’s clothing comprised this im- 
portant evidence. Under the circumstances of the case 
we do not think the District Court may be faulted for 
the admission of these items. 


III. The trial court was empowered to impose consecutive 
sentences for rape and robbery. 


Appellant finally urges that the trial court abused its 
discretion in imposing consecutive sentences for rape and 
robbery because these crimes “reflected a single act of 
force motivated by a single criminal intent.” Under 
the rule of lenity where the intent of Congress is not 
clear, he argues, concurrent sentences must be applied. 

This contention is frivolous. Of course rape and rob- 
bery under the D.C. Code are not new federally created 
crimes, but crimes rooted in the common law.* Their 
separateness is readily discernible and each requires proof 
of facts which the other does not. While both may pro- 


52 The opinion of Judge Gasch so concluding appropriately notes 
the preference given by the law to the informed and deliberate de- 
terminations of magistrates empowered to issue warrants. 262 F. 
Supp. 175, 176-177. 


53 Appellant’s Br. 25-27. 


%4 Compare Prince v. United States, 352 U.S. 322 (1957), of which 
the Supreme Court subsequently stated: “[I]t suffices to say that 
the Court was dealing there ‘with a unique statute of limited pur- 
pose.’” Gore v. United States, 357 U.S. 386, 391 (1958). Prince 
may not be stretched to cover the common law crimes. 


58 Where the same act or transaction constitutes a violation of 
two distinct statutory provisions the test to be applied to deter- 
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tect from the use of force against the person, the inter- 
ests protected differ quite as obviously as the separate 
acts of force required to perpetrate the two crimes.* In 
this case there is no ambiguity of legislative intent for 
the rule of lenity to resolve. Callanan v. United States, 
364 U.S. 587, 596-597 (1961); Irby v. United States, 
D.C. Cir. No. 19,988, decided November 17, 1967 (en 
banc). 


mine if there are two offenses or only one is whether each pro- 
vision requires proof of a fact which the other does not. Blockburger 
v. United States, 284 U.S. 299, 304 (1932). 


56 None of the cases cited by appellant is apposite. When the 
unit of prosecution is unclear the rule of lenity has been applied 
where multiple offenses arise as a result of a single act affecting 
a single object, Ingram v. United States, 122 U.S. App. D.C. 232, 
853 F.2d 872 (1965) (same act with knife constituting assault with 
a deadly weapon and assault with intent to kill); where a single 
act affects multiple objects, Ladner v. United States, 358 U.S. 169 
(1958) (single discharge of gun wounding two officers); Bell v. 
United States, 349 U.S. 81 (1955) (single act transporting two 
women across state lines for immoral purposes) ; or where a single 
act affects a single object in more than one way, Davenport v. United 
States, 122 U.S. App. D.C. 344, 353 F.2d 882 (1965) (same shoot- 
ing constituting assault with a dangerous weapon and man- 
slaughter). Of course, none of these cases applies here, where ap- 
pellant robbed his victim and then went on by different acts to 
rape her. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G, BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
Scott R. SCHOENFELD, 
Assistant United States Attorneys. 
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Fed. Rules of Crim. Proc. 41(b) (1965) 


MISCELLANEOUS 
44 Am.Jur., Rape §82 (1942) 


. 4 Wigmore on Evidence §1124 (3d ed. 1940) 


Annot.. 75 A. L.R.2d 909 (1961) 


I. The Prosecutor's Attempt in Closing Argument to "Flesh Out!! 
Gatherine Celeste Stokes' Identification of Appellant by His 
Detailed Recitation of a Supposed Prior Non-Identification of 
Other Suspects, Not Subject to Cross-Examination and Impeach- 
ment, Is Plain Error, Regardless of the Actual Admissibility 
of Prior Non-Identification Testimony. 


The Government makes the unsupportable claim that "it 
was a perfectly clear inference from the evidence that [Catherine] Celeste 


Stokes had not identified Martin or Jackson as the culprit at any time, 


including July 29'' (G. Br. 21). i/ The record shows only that Catherine 


Celeste Stokes was called down to the Sex Squad office on July 29 and 
informed that her sister's car had been recovered (Tr. 151). She testi- 
fied that she ''saw'' Jerome Martin in the Sex Squad office (Tr. 151), and 
Stanley Jackson "in a court room" (Tr. 152). 2/ She did not testify whether 
or not she had identified either man at that time, or even whether she had 
been asked to identify them (Tr. 151-52). In fact, the bench conference 
regarding the defense objection to this testimony also does not indicate 
whether or not any identification had been made or requested (Tr. 152-54). 
However, despite this lack of evidence in the record, the 
Government claims that the jury could conclude that Catherine Celeste Stokes 


had affirmatively refused to identify the two men, since she testified that 


1/ Herein Government's Answering Brief is cited G. Br.; the Appellant's 
Brief is cited App. Br. 


2/ Contrary to the Government's assertion (G. Br. 21), she did not testify 
That she knew these men had been found in the car (Tr. 151- 52). 
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she "saw" each of the men on separate previous occasions and that she 

had positively identified Appellant the next day and since she did not iden- 

tify the ae in the courtroom. This claim is utterly without] logical merit. 

Assuming any support in the record for concluding that the 

witness had been asked on July 29 to identify Martin or sae eee the jury 
still would be required to accept without question the witness' memory, 
perception, and veracity. However, this is illogical since the reason the 
prosecutor related this tale to the jury was to bolster this witness' men- 
tal capacity and good faith. His error is clear: ‘a conclusion may not 
logically be supported by a premise which is itself inferred from the ul- 
timate conclusion. Of course, the lack of factual support in|the record 
for the Government's claim both that the witness had been asked to identify 
the two men and that she knew they had been found in the stolen car make 

-the Government's claim of record support eaiaplately untenable. 

Therefore, the only question presented to this court is 

whether the argument constituted plain error, The cases ignored by the 
Government clearly show that it does. See Johnson v. Unitdd States, 121 
App. D.C. 19, 347 F.2d 803 (1965); Stewart v. United States , 101 App. 


D.C. 51, 247 F.2d 42 (1957); United States v. Georga, 210 F.2d 45 (3d Cir. 


1954).3/ 


3/ + This is also supported by Reichert v. United States, 123 App. D.C. 
294, 359 F.2d (1966), cited by the Government on another issue, but 
ignored on this issue. aay 


Ps ve 

“Whether or not the testimony concerning the prior non- 
identification should have been admitted, the fact remains that it was 
not. The prosecutor, therefore, improperly ed his closing argument 
to introduce new evidence. The cases cited by the Government to dis- 
credit the rule of evidence excluding extra-judicial statements of wit- 
nesses available for cross-examination (G. Br. 22 n.18) are inapposite 
here where there was no opportunity for cross-examination or impeach- 
ment after the closing argument. . 
Il, The Government's Argument for the Admissibility of Evidence 


Concerning Prior Non-Identification Fails to Distinguish Between 
the Affirmative Act of Identification Made in the Accused's Presence 


and the Negative Act of Not Identifying Another Person at Some 
Other Time out of the Accused's Presence. 

The Government's lengthy discourse on the demise of the 
hearsay rule and the rise of the prior identification exception to the hear- 
say rule does no more than establish that the current trend of law is 
towards admission of testimony concerning a prior identification of the 
accused (G. Br. 22-25 & nn.17-25). This was conceded by Appellant and 
is not questioned on appeal (App. Br. 15). Obviously, the Government 
utterly fails to perceive the clear distinction between the positive identi- 


fication of the accused and the negative non-identification of a third party. 


Not one of the cases cited by the Government indicates by so much as an 


off-handed dictum that non-identification testimony is pamieetulece” 


4/ Apparently, no cases have considered whether non-identification of one 
person can be used to support a witness' identification of another. This 
absolute lack of cases cuts strongly against the Government. The most 
frequent use of such testimony would probably be in situations similar to 
the present where the prosecution seeks to bolster a witness' (cont.. on p. 4) 


ae 


Had Catherine Celeste Stokes testified that she was unable 


to identify either Jackson or Martin when offered the opportuhity prior to 
the trial, this would clearly be a prior consistent statement whose sole 
purpose was to bolster the credibility of the witness' identification of 
Appellant. As this Court has recently recognized: 
"It is a well known rule of evidence, applicable in criminal 
and civil cases alike, that prior consistent statements may 
not be used to support one's own unimpeached witness." 
Johnson v. United States, 121 App. D.C. 19, 21, 347, F.2d 
803, 805-06 (1965). 5/ 
The Government's reliance on the dicta in the|earlier case, 
Baber'v. United States, 116 App. D.C. 358, 324 F.2d 390 (1963), cert. 
denied, 376 U.S. 972 (1964) (G. Br. 22), is clearly misplaced. 2! Baber 
| 
involved the spontaneous utterance by a woman immediately following an 
attempted rape. This, of course, also falls within the hearsay exception 


for statements made by a victim of rape. See 44 Am. Jur.,| Rape §82 


(1942). 


(4/ cont. from p. 3) identification of an accused with testimony TRRST CINE 
the care evidenced by the witness in not identifying the “wrong man. 
Admission of such evidence would surely bring an appeal by the defense 
but exclusion could rarely be appealed by the prosecution. 


5/ Accord, 4 Wigmore on Evidence §1124 (3d ed. 1940); Annot. 75 
A. L.R.2d 909, 916 (1961). | 


6/ The other District of Columbia case, Copes v. United States, 120 

App. D.C. 234, 345 F.2d 723 (1964) is totally inapposite. The witness 
there had been impeached by prior inconsistent statements, |the prior 
statement was made in the presence of the accused, and the prior con- 
sistent statement was brought out by the defense on cross- examination. 

In addition, there is an element of a dying declaration exception mentioned 
by the court. Id. at 236 n.4, 345 F.2d at 725 ni 4. 


ae 


Finally, the Government claims that prior non-identification 


testimony is the evidentiary equivalent of prior identification testimony. 


However, prior identification is recognized as a narrow exception to the 
hearsay rule only because of the probative value which must be attached 

to the formal act of picking one person from a lineup at a time proximate 
to the crime. 

In contrast, the probative force of non- identification of 
persons other than the accused is minimal. Non-identification may possi- 
bly have some bearing on the credibility of a later identification, but when 
the latter is impeached no reason exists for introduction of this questionable 
evidence. Were this type of evidence permitted, the number of ''non- 
jdentifications'' could be multiplied endlessly to buttress the single iden- 
tification by a witness, thereby obscuring the actual question presented 

- to the jury -- was the person identified present at the crime? ‘If, in fact, 
a witness correctly identified the accused, he may not have identified 
anyone else, but the latter cannot be used to support the former. 

Furthermore, not only is the probative value of prior non- 
identification too slight to carve a new exception to the hearsay rule for 
this testimony, but the hearsay dangers are far greater than with prior 
identification. The solemnity of an oath is missing in both instances, but 
the circumstances surrounding an identification are such as would inculcate 
the importance of the act of identification upon the witness and somewhat 


alleviate this secondary hearsay objection. On the other hand, a refusal 
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to.identify has not these important consequences which could|create a sub- 
stitute for the oath. The prior non-identification testimony therefore is 
far less saliebies Either an abundance of care to avoid an incorrect iden- 
tification or a lack of any care would result in non-identification of the 
guilty party. 
Perhaps the greater objection to the admission of non- 


identification evidence is the lack of cross-examination. Unlike prior 


identification, the accused was not present at the confrontation between 


the witness and the other suspects. The circumstances surrounding the 


failure to identify are unknown to the accused and cannot be the basis for 
cross-examination at trial. Furthermore, the witness herself is less 


likely to remember the circumstances surrounding a failure! to identify, 


and therefore, a prejudicial situation to the accused could remain hidden 
- | ; 
- from the most diligent cross-examination of the witness at the trial. 


The Supreme Court has recognized the difficulties in re- 


constructing the circumstances surrounding an identification confrontation, 
and the accused is now entitled to counsel at the lineup stage of prosecution. 
United States v. Wade, 388 U.S, 218 (1967). If prior non-identification 
were also to be used to condemn an accused, how may his rights be 


protected? . 
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Ill, The Closing Argument of Appellant's Trial Counsel Pointing 


Out the Utter Lack of Evidence Linking Appellant to Either of 
the Men Found in the Stolen Car Did Not Invite the Prosecution 


to Present New Facts to the Jury in Rebuttal Argument Which 
Were Apparently Based Upon the Prosecution's Personal 
Knowledge and Nowhere Supported by the Record. 


Though the Government felt it "superfluous to detail the 
evidence in support" of the Serena objectionable rebuttal argument 
(G..Br. 27 n.32), it is clear from a study of the passages cited by the 
Government that the three objectionable passages are not supported by 
the evidence of record (see G. Br. 27-28 nn. 32-34). The statement that 
the "broad-shouldered boy was left downstairs" (Tr. 382) can only be 
supported by an assumption that Appellant and Jerome Martin were the 


guilty parties. This assumption of guilt cannot be used to justify the 


manufacture of evidence tending to show guilt. A similar assumption 


must be made to support the prosecutor's argument that "after those 
boys sped out of the garage, Jerome Martin went on his way. . ., and 
Garris kept this key case."' (Tr. 382). 

As detailed in Appellant's Brief, the most insidious is the. 
intimation by the prosecutor of personal extra-record knowledge of infor- 
mation obtained from Jerome Martin which solved this case (see Tr. 383; 
App. Br. 21-22). There is no link in the record between Garris and 
Martin. 

The Defense closing argument did not invite the prosecutor 


to respond with factual claims and inferences of personal knowledge not 
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supported by the record. The argument of Appellant's trial counsel merely 
| 


pointed up the total lack of any evidence to link Jerome Martin, the sus- 


pect found driving the victim's car, and Appellant. The prosecutor is 


7/ 


not free to fill this lack by his own fabrication in rebuttal argument. — 
| 


IV. The Government's Argument that the Seizure of Evidence Was 
: Proper as Incident to a Valid Arrest Is Legally and Factuall 

Deficient. 

Though the propriety of the search of Appellant's apartment 

and the seizure .of evidentiary items was considered twice below -- once on 


Appellant's Motion to Suppress (see United States v. Garris, 262 F.Supp. 


175 (D. D.C. 1966)) and once at the trial (see Tr. 10-13, 50-68) -- the Govern- 
| 


ment never raised its present contention that the search and seizure was 
" incident to a lawful arrest (G. Br. 29-31). Even now, this claim cannot 


be sustained on the record. 


7/ The cases relied upon by the Government do not reach this situation. 
They involve either the partial waiver of a privilege (see Keys v. United 
States, 120 App. D.C. 343, 346 F.2d 824, cert. denied, 382 U.S. 869 
(1965) (prosecution properly rebutted defense argument that if acquitted 
by reason of insanity, defendant would be confined for a long period by 
pointing to contrary psychiatric testimony); Babb v. United |States, 351 
F.2d 863 (8th Cir. 1965) (defendant's failure to take the stand raised by 
defense); Baker v. United States, 115 F.2d 533 (8th Cir. 1940), cert. 
denied, 312 U.S. 692 (1941) (Government's statement that its witness was 
uncontroverted invited by attack on credibility in defense closing argu- 
ment); or an attack on the prosecutor's integrity (see Larsgn v. United 
States, 355 U.S. 339, 359-360 n.15 (1957) (personal affirmation of belief 
by prosecutor invited by defense accusation of lack of good faith); Del 
Cristo v. United States, 327 F.2d 208 (5th Cir. 1964) (persional affir- 
mation of belief by prosecutor invited by defense accusation of lack of 
good faith)). | 
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Preliminarily, there is absolutely no support in the testi- 
mony of Detectives William Holden (Tr. 69-68, 174 A-F) or Peter Blauvelt 
(Tr. 188-95) for the Government's present claim that the police officers 
were in possession of an arrest warrant when they searched Appellant's 
apartment (G. Br. 29, 34). These two officers were the only witnesses 
present at either the search or the arrest (Tr. 189, 194). Their testi- 
mony demonstrates that the search was not incident to an arrest warrant. 
No arrest was made on the premises (Tr. 194). The police found no one 
in the apartment (Tr. 180, 193). Finally, the search was conducted at 
7:00 p.m. (Tr. 174 E), while the arrest took place two hours later ata 
different place (Tr. 194-95). 

It is'well-established that a search "can be incident to an 
arrest only if it is substantially contemporaneous with the arrest and is 


confined to the immediate vicinity of the arrest.'"' Stoner v. California, 


376 U.S. 483, 486 (1964); accord, e.g.,James v. Louisiana, 382 U.S. 


? 5°? 


36 (1965); Agnello v. United States, 269 U.S. 20 (1925). Therefore, the 
search of the Appellant's cannot be justified as incident to a lawful arrest. 
The Government's belated claim to the contra ry cannot be seriously 


considered. 
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V. Rule 41(b) ‘Does Not Authorize the Seizure of Mere Evidence, 


Especially Mere Evidence Not Described in the Warrant, 

The Supreme Court in Warden v. Hayden, 387 U.S. 294 

(1967), recognized the trend toward permitting police under the laws of 
some States to search for and seize ''mere evidence.'' However, the 


issuance of the search warrant involved in the present case was pursuant 


to Rule 41(b) of the Federal Rules of Criminal Procedure, and the Supreme 
Court has emphasized that ''Congress has never authorized ‘ e issuance 
of search warrants for the seizure of mere evidence of crime." Id. at 308. 
Furthermore, the Supreme Court has not sought to expand Rule 41(b) by 
submitting a new rule to Congress. Therefore, the reliance of the Govern- 
ment on cases involving seizures by state and local poucee! and cases 


involving seizures incident to an arrest without a search warrant-/ is 


misplaced (G. Br. 32 n. 45). 


8/ See Warden v. Hayden, supra; Gilbert v. United States, 366 F.2d 

923 (9th Cir. 1966), cert. denied, 385 U.S. 882 (1967); State v. Raymond, 
142'N. W. 2d 444 (Iowa 1966); State v. Bisaccia, 45 N.J. 514, 213 A.2d 
185 (1965); Boles v. Commonwealth, 304 Ky. 216, 200 S.W 2d 467 (1947). 


9/ See Morton v. United States, 70 App. D.C. 1, 206 F.2d 476 (1953) 
(consent given to search, see App. Br. 24-25) which was disapproved and 
distinguished on procedural grounds in Morrison v. United States, 104 
App. D.C. 352, 354n.6, 262 F.2d 449, 451 n.6 (1958). Two other federal 
seizure cases were not only made incident to an arrest, but/ involved the 
articles of clothing being worn by the suspect at the time of|arrest. See 
Golliher v. United States, 362 F.2d 594 (8th Cir. 1966); United States v. 
Margeson, 246 F.Supp. 219 (D. Me. 1965). The distinction between the 
scope of seizures pursuant to a search warrant and seizures from the 
person of a validly arrested suspect is well established. See United States 
v. Pardo-Bolland, 229 F.Supp. 473 (S.D.N.Y. 1964), aff'd, 348 F.2d 

316 (2d Cir.), cert. denied, 382 U.S. 944 (1965). 


Pek a Le 

in Fuller v. United States, D.C. Cir. No. 19,532, decided 
November 20, 1967, p.24, this court hesitated to decide whether clothing 
was within the ambit of items which may be seized under Rule 41(b). This 
court did not reach the issue because the scope of Rule 41(b) had not been 
raised prior to appeal. In the present case, the court must squarely face 
this issue. Unlike the Fuller case, the Appellant has preserved this ob- 
jection, at all stages of this proceeding, that the warrant was improperly 
issued and that the items seized were not described on the warrant. See 
Garris v. United States, 262 F.Supp. 175 (D.D.C. 1966); Tr. 10-13, 50- 
68. 

The Supreme Court, with the approval of Congress, has 
sought with the itemization in Rule 41(b) to protect certain property rights 
which should be accorded individuals. The theory adopted by the Supreme 
Court and codified in Rule 41(b) was that: 

"(Search warrants] may be resorted to only when a primary 

right to such search and seizure may be found in the interest 

which the public or the complainant may have in the property. 

to be seized, or in the right to the possession of it, or when 

a valid exercise of the police power renders possession of 

the property by the accused unlawful, and provides that it may 

be taken."') Gouled v. United States, 255 U.S. 298, 309 (1921). 
Though this requirement of a paramount property interest 


has lost much vitality as a condition precedent to seizure, the Supreme 


Court has not changed Rule 41, maintaining the vigor of this Rule in the 


one instance where it is necessary to protect the privacy and reasonable 


property rights of individuals -- searches pursuant to warrants made out 
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of the presence of the owner. If police were permitted to make general 
| 
searches and seizures under Federal warrants, there is no deateney 
that rights to privacy or property would remain tavtolste, ents of 


| 
little value, but possibly great sentimental value, may well be lost 
. | 


during the seizure. ree: | 


Finally, Appellant was denied even the protection of "a 
| 
magistrate between the citizen and the police'' because the items seized 


were not described in the warrant. Nothing in the record supports a 
-conclusion that the officers had any reason to believe that the items 
seized were bloody clothing. The fact that careful laboratory analysis 


failed to disclose any evidence of human blood indicates that/there was 
| 


no reason to believe the shoes and gloves were the items described in 

the warrant. Since these items were mere evidence of the drime alleged, 
| 
they do not come within the "narrow exception" to the rule prohibiting 


seizures of items other than those described in the warrant, See Seymour 


v. United States, 369 F.2d 825 (10th Cir. 1966). 


Nor can this defect be cured by Government's claim that 


the items were in open view. This contention was never presented to the 


| 
trial court and no findings were made. In fact, the record shows that the 
shoes were under the bed, not in open view (Tr. 178). Furthermore, none 


of the cases permitting seizure of items in open view have permitted the 
eel 


seizure and use of mere evidence. See, e.g., cases cited in G. Br. 31 


n. 43. 
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Vi. Government's Argument that Appellant's Attack on the Consecutive 


Sentences for Rape and Robbery Is ''Frivolous'' Has Been Rebutted 
by This Court En Banc by Irby v. United States. 


This court's decision in Irby v. United States, D.C. Cir. 

No. 19,988, decided Nov. 17, 1967 (en banc), establishes the 
substantiality of the question of the consecutive 
sentences in this case. Although the crimes involved in Irby were both 
common law crimes, the original panel held that the rule of lenity applied. 
On rehearing en banc, Judge McGowan for the majority does not dispute 
this but éenphasizés the intent of Congress in prescribing the punishment 
for these crimes and the possible deterrence effect cumulative punish- 
ment might have where a criminal has the opportunity to stop before 

committing another crime. See id. at 3-5. Similarly, Judge Leventhal 


concurring does not feel that the common-law roots of the crimes in- 


- volved is fatal to the rule of lenity, but emphasizes unity of intent. See 


id, at 9-10. See also id, at 17-19 (Bazelon dissenting). 

In the present case, it is likely the victim's assailants were 
motivated by a single criminal interest, Having physically overcome the 
victim in the course of the rape, they took goods valued at about $10 from 
the victim, Clearly, Congress is prescribing a fifteen-year sentence for 
robbery was not trying to protect $10. Unlike Irby, the crimes in the 
present case are both crimes against the person (see id, at 3) and the 


greater crime preceded the lesser (cf, id. at 4-5). 


-14- 


Finally, if the record is not sufficiently clear that the 
assailants were motivated by a single criminal intent, Appellant urges 
| 


the court to adopt to procedure for cumuhtive sentencing suggested by 
the amicus curiae inIrby, Since this case should be remanded for a new 
trial because of the prosecutor's closing argument and the admission of 
improperly seized evidence, the trial court should be instructed to make 
findings to support any cumulative sentencing should a conviction result 
from the retrial. However, evenif this court decides not 4 remand for 
retrial, unlike Irby, the record is still fresh and Appellant has promptly 


| 
sought a reduction of his sentence. See id. at 7, 13 n.9. Therefore, at 


a minimum, this case shuld be remanded for a new hearing on sentencing. 


Appellant agrees with the amicus' suggestion! that conse- 


cutive sentences not be imposed unless the judge finds that (1) multiple 


-eriminal intent is involved and (2) a recognized sentencing goal can be 


achieved. Id, at 6-7. | 
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Conclusion 
For the reasons set forth in Appellant's Brief and in this 
Reply Brief, the Appellant's conviction must be reversed and this case 
remanded for new trial. In the event this court should not order a new 
trial, the sentences must be reduced to-run concurrently or the case 


remanded for resentencing under the criteria set forth in Irby. 
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